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Abstract

This dissertation was written as part of the MA in Dispute Resolution at the Independent College
Dublin (ICD).

In this dissertation, there will be a critical analysis of three online dispute resolution platforms that
address consumer disputes in different jurisdictions. This research will take into consideration the
platforms’ structure and design, the services they offer, if they attend to principles that are determined
in the EU ODR Regulation (due to the lack of a global framework), and their outcomes. This critical
analysis will focus on whether those platforms embrace reputational tools and investigate the
consequences of using it or not.

This research aim is to respond the question if reputational tools can be an effective auxiliary to online
dispute resolution of consumers’ issues and how it should be operated. Furthermore, in response to
this argument, case studies of multiple sources have been undertaken, where the researcher analysed
qualitative and quantitative data. From this, it can be concluded that those platforms that used
reputational tools such as ratings, reviews, white and blacklists lists had registered more visitors and
complaints than that one which does not use them. This leads to the confirmation that the research
hypothesis with regards reputational tools can be effective auxiliary to consumer disputes in the
online environment.

Key words: Online Dispute Resolution (ODR), Consumer Disputes, Reputation Systems,

Reputational Tools.
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Introduction

This research argues that the use of technology to assist any method of dispute resolution plays an
important role in the attempt to increase consumers’ access to justice. It is important to highlight that
sometimes legislations all over the world will guarantee access to the courts to its citizens, but
depending on how it is conducted, these citizens have no proper access to justice.

Becker & Maia (2018) highlighted Brazil as an example of a country that introduced its digitalization
of justice in 2010 and enacted the Small Claims Act in 1995, which had the potential to improve the
Justice system, but it ended up being overloaded with a combination of simple and minor cases that
are mixed with complex and urgent cases. This led to lengthy delays for those waiting on definitive
decision, that sometimes does not even attend to the parties’ real needs.

In Europe and in the United States, the biggest constraint to the appropriate redress of consumer
disputes is related to the costs of litigation. Consumer disputes usually involve a small amount of
money, and to take it to court, they would spend more money on litigation than they have spent on
the goods or service. For this reason, most of consumers decide not to take any further measures
against a specific trader, which does not mean that there are no disputes in those jurisdictions. This
can lead to a significant number of unresolved disputes due to the inefficiency of court, which
certainly affects citizens’ right to have access to justice.

In the early days of Online Dispute Resolution, commentators on this topic would suggest that ODR
is literally the transposing of the already known Alternative Dispute Resolution (herein after referred
to ‘ADR”) procedures into the online environment, and it would be most suitable to resolve low-value
cross-border consumer disputes. Despite the expansion of its scope of application, consumer disputes
are still the field where ODR tools are more commonly employed.

However, throughout the years, other functionalities that were not present in the offline alternative



dispute resolution have been added to online dispute resolution platforms, in order to enlarge its role
in the attempt of fulfilling the existent gaps in consumer disputes redress that were mentioned above.
Those new functionalities would attempt to create awareness of ADR processes for businesses and
consumers and to create an online environment that would be trusted by them for being safe and
effective in conflict resolution.

The collateral consequences would be to enhance consumers trust in e-commerce, and consequently
increase sales and improve their economy.

Some platforms are well-known by their reputational tools that allow consumers to rate and review
businesses, such as TripAdvisor, eBay, Trustpilot, Booking.com, etc. Therefore, this research aims
to investigate whether reputational tools could enhance online dispute resolution platforms in seeking
consumer redress, and through case studies of three platforms in three different jurisdictions — with
or without reputational tools — demonstrate how they operate and which results they obtained.
Chapter 4 will examine inherent concepts related to Online Dispute Resolution since its conception,
to allow the readers to familiarise with certain terms and contexts that will be necessary to

comprehend the next chapters.

Chapter 5, in its turn, will thoroughly explore ReclameAqui, Better Business Bureau and the EU ODR
Platform features that will be critically assessed in the Chapter 6 in light with the following aspects:
design and structure, compliance with the principles of impartiality, independence, transparency,
effectiveness and fairness, and other elements such as: funding, if the platforms provide incentives to
the parties, and their outcomes regarding level of awareness and trust of consumers and businesses,

and their dispute resolution rate.

Chapter 7 will propose the creation of a hybrid model of dispute resolution platform that encompass

reputational tools that are currently employed by the studied platforms and should be kept in use. It



will also suggest the addition of some features, that have been recommended by renowned authors

on this matter, and that could be useful to achieve a more complete consumer disputes redress.

As Online Dispute Resolution is a still an evolving area, this research has strongly considered
numerous authors views, as well as it has conducted case studies that may be valuable in the practical
aspect of the subject. Hence, this researcher believes that this study will make a valid contribution to
the field, suggesting a whole new hybrid model of online dispute resolution that focus on a broad
range of reputational tools to enforce outcomes, bring awareness to the process and, ultimately,

promote access to justice through efficient online out-of-court procedures.



1. Aims and Objectives

This research aims to investigate whether reputation systems also known as reviews online platforms
can assist in resolving C2B (consumer to business) disputes. It will also explore if these are the most
adequate means to redress them, and how it should be operated in order to accomplish this important

goal.

It is sensible to consider that most of consumer disputes are low-value disputes and in some
jurisdictions, considering the high costs of filing a suit, they tend to remain unresolved if there is not
an effective out-of-court dispute resolution procedure to handle them in a fast manner and at a low-
cost (if is not offered for free). In other jurisdictions, where costs are not a real concern, another
problem arises from the exorbitant number of consumers complaints that are regularly filed and

overload the civil courts that become unable to provide fast and sometimes effective decisions.

Online Dispute Resolution tools have been a constant subject in books, journals, and conferences
around the world. This is where e-commerce and its development are matters of interest as a result of

the conflicts and disputes that arise from this increasing type of trade.

In parallel to the growth of e-commerce, there has been an increasing growth in the use of the Internet
for every other human activity that happens in the offline world. This includes the use of reputation
systems by consumers to review products, services and brands to fulfil their necessity to share their
experience, warn other customers or even try to get the attention of the trader to resolve an eventual
dispute. There are consumers that use reviews platforms to decide if they should trust a brand and
buy a product or pay for a service, which led to the conclusion that the employment of dispute
resolution techniques in managing complaints on reputation systems may benefit the growth of e-

commerce and foment the global economy. Moreover, the fundamental principle of access to justice



would not remain poorly addressed as it currently is, due the fact that consumer disputes usually
remain unresolved in consequence to the lack of an effective means to engage businesses to resolve

these disputes.

Therefore, in order to successfully achieve the main objective of this study, which is to comprehend
whether Reputation Systems in fact are effective auxiliary to Online Dispute Resolution regarding
consumer disputes and how it has been conducted lately, the secondary objectives of the dissertation

are listed below:

1. To investigate how three different online dispute resolution platforms that may or may not
use reputational tools have been used to attend different audience (consumers in Brazil, The
United States and Canada, and countries in the European Union), compare them and analyse
the features of these platforms regarding dispute resolution, and point out the strengths and
weaknesses on the manners they have been currently managed.

2. Develop a hybrid model that gathers a broad range of reputational tools and online dispute
resolution methods that could address the presented concerns in the literature and could
potentially correct the eventual failures of the existent platforms.

3. Toidentify the advantages of reputation systems in order to enhance online dispute resolution,
as well as the risks of this activity, mainly legal risks related to false information, defamation,

etc.



2. Research Methodology and Methods

The very first step of any research is generating a topic that is relevant to a specific field or even for
broader application. Moreover, the question that the research aims to answer or the problem the study
is exploring will determine this aspect of relevance. Saunders et al. (2019, p. 42) outline that ‘one of
the key criteria of your research success will be whether you have developed a set of clear conclusions
from the data you have collected. The extent to which you can do that will be determined largely by

the clarity with which you have posed your research question.’

This work has the following research question that is understood to be clear and significant to the
Alternative Dispute Resolution field, which is: Can reputational tools such as reviews online
platforms enhance the resolution of consumer disputes through Online Dispute Resolution websites?

How can it be operated?

In the current scenario where people have been using the Internet to complete multiple different tasks
on a daily basis, including online shopping, the eventual breach of contracts, crimes or any other types
of disputes that happen on the Cyberspace create a new range of challenges in the field of dispute
resolution. It happens because the existent set of laws sometimes is not applicable to an online
relationship, or because it is difficult to identify the parties that entered into a commercial relationship
or because these parties are allocated in different parties of the globe. Also, it has to be considered
that consumer disputes are usually low-value disputes and in some jurisdictions, it is not viable to
take them to the Court. This can potentially increase the lack of trust by consumers in e-commerce,

that becomes a factual impediment for its growth.

The lack of trust in e-commerce was and still is a concern for many countries, and this situation was

a decisive factor that motivated online traders to develop the first reputational tools in their websites.



This is where consumers who bought a product or a service could input information about their
purchases and share their experiences to make recommendations or to warn other customer about a
dodgy trader or a risky transaction. This can create a net of information that is able to guide people

through online shopping.

Some online businesses, such as eBay and Amazon had seen it as an opportunity to add Alternative
Dispute Resolution mechanisms to their website to handle reviews and foment trust among their users.

Therefore, they have been considered the pioneers of such advent.

As a result, over the years their outcomes have been noted by the Online Dispute Resolution
community and considered as successful cases. Nevertheless, this is a still evolving sector and the
relevance of this topic and of the research question lies on the fact that even though there are numerous
researches on this theme, there are not many works that analysed and compared different platforms
to respond whether and how reputational systems can enhance Online Dispute Resolution processes

to resolve consumers’ disputes.

While the method in which data will be collected to answer the research question is important, every
research such as a master’s dissertation must be strategically structured to do that so. Saunders et al.
(2019, p. 130) developed a diagram in the shape of an onion (Figure 1) and for this reason it receives
the name of ‘research onion’, where the content allocated in the centre of this onion is ‘Data collection
and data analysis’. Around it, there are some layers that must be unpeeled one by one, from the outside
towards the centre of the onion. These layers are stages of the research that must be defined previously
to the data collection to give more consistence to the work through the development of an effective

methodology.



Figure 1. Research Onion. Research Methods for Business Students. Saunders et al., 2019.

2.1. Research Philosophy and Approach

According to Saunders et al. (2019, p. 130) the research philosophy will be defined based on a system
of beliefs and assumptions, and these assumptions may be categorized as epistemological,

ontological, or axiological.

This study makes epistemological assumptions, that are related to ‘assumptions about knowledge,
and how we communicate knowledge to others’ (Burrel and Morgan, 2016, cited in Saunders and
Thornhill, 2019). This is the philosophy adopted in this research because it is going to analyse how
reputation systems and online dispute resolution platforms have been operating so far, focusing it in
Brazil, The United States and Canada, and in the European Union countries, and how it could be

better explored to enhance the redress of consumer disputes.



Positivism is the research philosophy that will be adopted by this study, once it establishes a
hypothesis that will be neutrally tested through data collection, then it will be processed, and it will
count on an unbiased analysis of the findings that may: 1) Confirm the hypothesis (wholly or

partially), 2) Refute the hypothesis, or 3) Be inconclusive, which will demand future researches.

The hypothesis of this research is that reputation systems can be an effective auxiliary of Online

Dispute Resolution to redress consumer disputes in an out-of-court manner.

This research will adopt a deductive approach, once the literature and primary data will be used to

test a hypothesis that can be ultimately confirmed, refuted or inconclusive.

2.2. Research Design and Methods

The next stage of the research onion concerns about the methodological choice, which on Saunders
et al. (2019) concept is the way the data will be collected, and it could be: mono-method qualitative,
mono-method quantitative, multi-method qualitative, multi-method quantitative, mixed methods

simple and mixed methods complex.

As it is widely known, quantitative data is usually linked to numbers and qualitative data is usually
connected to written information, but this simple concept does not exclude the fact that qualitative

data can be analysed quantitatively and consequently quantitative data can be processed qualitatively.

Mixed methods will be applied to this study that aims at answering the research question if and how
reputation systems can enhance Online Dispute Resolution in the consumer field through quantitative
and qualitative data. Qualitative data will be used to define the concept of reputation systems and

Online Dispute Resolution, as to trace their development throughout the years, and also to

9



demonstrate how reputation systems have been used by consumers lately. It will also consider if they
are used as a conflict management tool with advanced features to allow dispute resolution and if it

can be an effective way to redress consumer to businesses issues.

Quantitative data will also be used to investigate the outcomes that each platform that will be assessed
by this study had, and if their number of visitors, complaints or reviews, and dispute resolution rate

will be able to respond the research question.

The collection of quantitative and qualitative data does not have to follow a specific order and they
can be conducted at the same time, and for this reason Saunders et al. classify that as concurrent
mixed methods. It can also be classified as embedded mixed methods research, which ‘is the term
given to the situation where one methodology supports the other.” (Creswell and Plano Clark, 2011,

cited in Saunders et al., 2019).

The research strategy will be case study that encompasses the analysis of three different websites that
provide online dispute resolution services to redress consumers’ disputes in different jurisdictions.

Two of them embrace reputational tools, and one of them lacks this type of mechanism.

Robson 2002 (cited in Saunders, et al., 2019) defines case study as ‘a strategy for doing research
which involves an empirical investigation of a particular contemporary phenomenon within its real-
life context using multiple sources of evidence’. And this empirical investigation will take into
consideration multiple and embedded cases once it will assess each case findings and compare them
in light with several different parameters and aspects.

Regarding the time horizon, this work will adopt a cross-sectional analysis, considering that the data
will be collected and assessed at a particular time. There will not be comparison on how it worked in

the past and how it works now. Only the present is taken into consideration.

10



3. Review of the Literature

3.1. The Concept and History of Online Dispute Resolution (herein after referred to ‘ODR’)

3.1.1. Significant Precedent Developments in the Foundation of Online Dispute Resolution

Platforms

It is quite inevitable before diving into the topic Online Dispute Resolution and its roots to make a
brief contextualization about the creation of the Internet per se, considering that without the virtual
space created by the Internet and its successive improvements, there would not be room to discuss

the topic this study is proposing.

The term Cyberspace, which was coined by William Gibson (Irish Times, 2003) in his novel
Neuromancer (1984) is widely used by people on their day-to-day basis when they are talking about
activities that happen into an online space that is accessible through an Internet connection. The term
Cyberspace expresses the idea of a wide room where several different activities such as searching
information, paying bills, communicating with other people, and buying goods or services can be

performed.

It is also true that all these features were not developed at once or became available to all citizens at
the same time. Despite all the magnificent accomplishments the Internet provides to all people in the
current days, Katsh (2011) and Mania (2015) pointed out that the Internet was created in 1969 in the
United States by a really strict group formed by military and academic professionals that were
engaged in developing military technology with the main purpose of enabling them to move and

exchange data over a network.

11



In 1980, military and academic units were no longer working together and only ‘in 1990, the Defence
Advanced Research Projects Agency (DARPA) (...) formally completed its work on the development

of a civilian network’ (Mania, 2015, p. 77).

In spite of the seeming length to the Internet leave the outside sphere of military and academic groups
(approximately twenty years), the changes and improvements that happened in the decade of 1990
were numerous and became more notorious after the first Internet Service Provider (ISP) launching

in 1992.

From 1992 on, the Web could be accessed by anyone. It is true, though, that academic people were
still the main users of the Internet in the first half of the decade, but in the second half, the Internet

penetration rate considerably increased, which still has year by year.

According to Katsh (2011, pp. 20-30), the Internet has been used for different purposes over the years,
and those differentiations occasioned the theoretical classification of the Web into two phases. The
first stage is called Web 1.0, and it represents the usage of websites mainly to research and collect
information. The next stage, which is named Web 2.0, would represent a swift of this dynamic, where
websites’ contents are mostly produced by its users who share their experiences, activities, and

knowledge on online platforms. Facebook, TripAdvisor, and Wikipedia are well-known 2.0 websites.

While new tools have been implemented in the websites over the years, concerns related to it have
appeared. The main concern is whether users can trust the Internet to perform everything that has
been transported from the offline world to the online environment, such as Internet Banking, e-

learning platforms, e-commerce, etc.

When an Internet user is browsing a website with the sole purpose of researching or entertainment,

there are no significant risks, but when people have money or their personal data at stake, their

12



willingness to complete an online transaction will rely on how risky they judge it could be and what

they can lose if something goes wrong.

Trust and security are mentioned here briefly with the purpose of contextualization and they will be
thoroughly explored as fundamental factors to the development of online dispute resolution tools in

the further chapters.

Ebner (2011) had written about ODR and Trust, more specifically about Interpersonal Trust, and he
defends that the concept of trust cannot be defined without a context. He added that in the Online
Dispute Resolution field (Ebner, 2011, p. 215), trust can be classified into three categories: trust in

the platform administrator/service provider, trust in the ODR process, and Interpersonal Trust.

Furthermore, Balboni (2008), who had written a book about Trustmark had stated in it that:

While people have a generalised understanding of the concept of trust, it is not readily amenable to clear
definition. Research has at least implicitly accepted a definition of trust as a belief, attitude, or explanation
concerning the likelihood that the actions of another individual, group or organisation will be acceptable or

will serve the actor’s interests (p. 218).

The act of buying products or services through a website has been named as E-commerce, and it can
be defined as a commercial activity which has on one side a seller of a product or service that uses
the Cyberspace to advertise or simply offer a product or service. And on the other side, there is a
buyer that is interested in purchasing a specific product or service and then finds a seller or a provider
on a website that apparently matches his/her needs. Therefore, the entire commercial process occurs
on the online environment, including the communication between the parties and the payment for

what was purchased.
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The literature categorizes e-commerce into different types, but this study focuses on Business to

Consumers type (B2C). In Cortés (2011) words:

A consumer transaction (B2C), akin to a consumer dispute, will be one where an individual, acting on a
personal capacity, buys goods or services for his or her personal use. Conversely, a business is an individual

or an entity that acts on a professional capacity selling goods or services as part of their profession (p.151).

Where people are communicating, negotiating, and exchanging money for goods or services, as well
as imposing obligations on other people, disagreements will likely emerge. As long as consumers feel
familiarised with the Internet and comfortable to buy online, the number of online transactions tend
to increase and jointly the number of disagreements among consumers and businesses, and it will

give rise to the so-called business to consumers disputes.

In the consumer to business realm, there is still a common figure that is called intermediary. Vikki
(2011) highlighted that the Internet intermediary ‘can be defined broadly as any third party that is not
the buyer or seller but provides some sort of service that facilitates a commercial transaction’. In
addition, Vikki (2011) noted that the role of intermediary platform is mainly to connect small and

medium merchants to consumers regardless their location in the world.

An example of Internet intermediary that is constantly mentioned by commentators of Online Dispute
Resolution is the American company e-Bay, that was founded in California in 1995, and as mentioned

in eBay Annual Report (2018):
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‘eBay Inc. is a global commerce leader, which includes Marketplace, StubHub and Classifieds platforms, and
it connects millions of buyers and sellers around the world (...). technologies and services are designed to give
buyers choice and a breadth of relevant inventory and to enable sellers worldwide to organize and offer their

inventory for sale, virtually anytime and anywhere.’

The number of consumed transactions through the eBay platform has been expressive since its launch
in 1995. The report previously mentioned has found that only in 2018, eBay identified 179 million of
active users and generated $95 billion in Gross Merchandise Volume ("GMV"), which includes all
the closed transactions between users, regardless of whether the buyer and seller actually
consummated the transaction. These numbers would not be increasing year by year if the users did
not trust the platform as an effective tool for selling and buying goods, and also if they did not trust

the way eBay deals with eventual disputes that may arise from these commercial relationships.

It is true that eBay could argue its non-liability in case of fraud or breach of contract by its buyers
and sellers and opt to step away from consumers and businesses conflicts. However, this decision
could potentially impact users’ trust and implicate on the abandonment of the platform and

consequently the end of eBay.

At the end of the 1990' eBay developed a feedback tool and a Dispute Resolution Centre to handle
buyers’ complaints, investigate their claims and provide redress to them. Katsh and Rabinovich-Einy
2017 (cited in Dal Pubel, 2018) highlighted the expressive outcomes reached by eBay in 2012
handling complaints through its Dispute Resolution Centre and using Online Dispute Resolution
tools, and the numbers show that they handled over sixty million disputes with an 80 percent

satisfactory outcome.
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Undoubtedly, eBay achievements are a milestone on the Online Dispute Resolution History, once the
company is a pioneer of e-commerce and in an early stage could see the advantages of handling
disputes online to protect its reputation and keep users actively using their platform, inspiring trust

and reliability.

Katsh (2011) mentioned that at the beginning of the decade 2000's many start-ups were created to
offer online dispute resolution services, but most of them did not survive due to the numerous
challenges regarding data protection, the usage of reliable safeguards and its high costs. Another
difficulty was the uncertainty about which set of laws are applicable to cross-border disputes
(consumers domicile, trader domicile or from the jurisdiction where the business was concluded
according to the contract). Moreover, the author highlighted that in 2011 there was also a wave of
new ODR start-ups coming up as it happened one decade earlier and their survival through those

challenges would remain to be seen.

The previous paragraphs aimed to trace a timeline where it is possible to visualize: (i) the progress of
the Internet since its development, (ii) the introduction and the concept of e-commerce, (iii) how all
of this generated a new range of disputes that gave birth to the central topic of this research, which is

Online Dispute Resolution.

3.1.2. The Actual Concept of Online Dispute Resolution

Although Online Dispute Resolution has been a recurrent topic over the decades, the main authors on
this topic still diverge about its concept. Some of them believe that ODR is the same as ADR when it
is complemented or assisted with ICT (‘Information and Communication Technology’) tools. Cortes

(2011) takes into consideration a broader concept that includes all the online procedures that are
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conducted on the Internet through a tailored online platform to resolve disputes. He assumes, though,

that this concept is still evolving.

Hornle et al. (2018) share the same understanding, and stated that ODR, ‘consists in practice of a
range of techniques using various software tools’, that includes filling platforms by parties or their
advocates, storage of evidence, artificial intelligence to generate decisions based on previous
judgments, platforms to facilitate communication through videoconference, chat boxes, audio clips,
etc., and artificial intelligence to enhance pre adjudicatory processes, such as negotiation and
mediation, by generating most common resolution to complainants (assisted negotiation) or blind-

biding negotiation, as well as replacing the human third neutral party in mediation sessions.

Diversely, the American Bar concept of ODR does not distance much of the idea that ODR is literally
a transposing of Alternative Dispute Resolution methods into the online environment, where
technology-based tools enhance its outcomes. They also include the possibility of resolving offline
disputes (those disputes that did not arise from a web-based commercial relationship) through an
ODR tool and they admit the possibility of resolving disputes by concomitant adoption of offline and

online dispute resolution methods.

Other authors such as Benyekhlef & Vermeys (2015), though, consider that the term ODR is outdated
and does not correspond to the reality of how technology has currently assisted the resolution of
online disputes. They suggest that the terminology ‘Technologically Assisted Dispute Resolution
Systems or Services (or TADRS)’ would be more suitable. Their opinion considered that the most
known ODR systems so far, such as eBay feedback system, ‘are moving away from the ODR models

towards more comprehensive conflict resolution solutions’.

DeMars (2015) comprehension of the term ODR is considerably broad as she stated that ‘an ODR

system may be as simple as an email-based process for collecting documents. It could also be a
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process that uses highly sophisticated systems including data collection and storage, automated
response processes, computed assisted resolution, internet supported conferencing, and a multitude

of other services.’

Pablo Cortés (2011) goes further and divided ODR into two categories that for the purpose of this

research it is particularly important.

ODR can be divided into dispute avoidance and dispute resolution. The first refers to the use of ICT to impede
the occurrence of disputes between the parties and the resolution of disputes at an early stage without requiring

the disputants to become fully engaged in a dispute resolution process (p. 58).

Regulatory wise, the most important documents that aim to build a legal framework for ODR are the
European Union Directive on Alternative Dispute Resolution (2013/11/EU), the European Union

Regulation on ODR (524/13/EU), and UNCITRAL Technical Notes on Online Dispute Resolution.

Hornle (2012, p. 1) stated that ‘European consumer protection law is currently being widened to add
Online Dispute Resolution (ODR) into the toolbox of European consumer redress’, and it comes to
the encounter to Pablo Cortés (2011) position, that suggests that for the sake of the e-commerce
growth in European territories, and to foment the proportional growth of the economy in the whole
continent, it is paramount to make consumers believe that in case of any problem that may occur from

online trading, they will be supported and have it sensibly redressed. Hornle (2012) added that:

18



The main thrust of the EU Proposals is twofold (1) they aim to ensure that there is an ADR scheme, complying
with certain minimum standards (...) (2) they create an ODR platform for cross-border B2C e-commerce

disputes to ensure that such disputes can be solved efficiently. (p. 9)

Hornle (2012, p. 8) also highlighted the fact that the EU Proposals and the UNCITRAL Working
Group 11 have distinct goals when trying to create a legal framework for ODR. While the European
Union aims to improve consumer protection by establishing high standards to be followed by ADR
and ODR providers in order to increase trust on these mechanisms and the e-commerce itself, the
UNCITRAL has a more pragmatical approach, which consists in creating ‘a cost-effective procedure

for high-volume, low-value disputes’.

The first article of the EU Directive on ADR establishes what is expected from any alternative dispute
resolution provider and from the process itself. It also determined which are the ADR principles to
be considered as: independence, impartiality, transparency, effectiveness, and fairness (which

includes due process).

The case studies that this research proposes will take into consideration whether the reputation
systems/online dispute resolution platforms that will be assessed attend to these principles and if they
do not, how it should be conducted in order to fulfil them. This critical analysis will be helpful in
designing a hybrid online dispute resolution model, which should integrate reputational tools and

dispute resolution techniques, which will be discussed in the last chapter of this project.
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3.2. The Concept and History of Reputation Systems

Reputation systems, more commonly known as reviews websites or feedback platforms, are a
successful example of 2.0 websites, that, as mentioned previously in this work, are those websites

that have its users as the main content’s producers.

In the Internet realm, the most valuable resource is undoubtedly information. Hence, reputation
systems are focused on collecting information relating to consumers’ experiences to use them to
generate ratings and other metrics that can demonstrate how satisfied a consumer is towards a specific

trader.

Some reviews websites gather feedbacks on one specific sector, as TripAdvisor, that is focused on
the tourism sector. On TripAdvisor platform, travellers can write about their experiences in their trips,
rate and assess companies that provide accommodation, touristic attractions, food, and all the services
within this niche. These ratings and reviews become available for public access and they serve as an
ancillary on the decision-making process for many people, who seek to avoid any inconvenience

when travelling and see the feedbacks systems as a way to mitigate risks of a bad decision.

Besides the space to write a review, TripAdvisor allows reviewers to rate their experience as
‘excellent’, 'very good', 'average', 'poor' and 'terrible’ and as long as a reviewed gather more ratings
and reviews, the website is able to calculate their average rate. The reviewed company is allowed and
encouraged to answer the reviewer, and this dynamic of gathering reviews and managing them has
the potential to become an effective channel to address consumer disputes if followed some

requirements that will be discussed in the following chapters.

There are other websites that do not attend to a specific sector, but they gather consumer complaints

about any type of business, manage ratings and reviews to calculate businesses reputation and create
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a space for the reviewed company to access those complaints and handle them as it suits them best.

This type of website is the object of the present research.

And there are other websites that collect consumers feedbacks on businesses as a secondary tool to

complement the main objective of their platforms.

Facebook is an example of that. As it is stated on Facebook Investor Relations webpage, Facebook’s
mission is ‘to give people the power to build community and bring the world closer together. People
use Facebook to stay connected with friends and family, to discover what's going on in the world,

and to share and express what matters to them.’

While Facebook reached people from every country in the world and it has become quite popular,
this gap where consumers find themselves without an official portal to write reviews and have the
issue redressed remains out there. The visibility and quick spread of information that Facebook
promotes caused the insertion of a new role for its website, which is to allow people to expose their

experiences as consumers by rating and reviewing businesses on their Facebook pages.

Other examples of websites that do not have as a mission to collect people's reviews are Amazon,
eBay, and AliExpress. They figure the top three positions on the list of the biggest e-commerce
companies according to E-commerce News Europe annual list. These companies implemented
feedback tools to enhance the development and improvements of their business and eBay and
AliExpress developed Dispute Resolution Centres to handle buyers' complaints. They have learned
that it is part of their role to make sure buyers will have their issues accordingly addressed and sellers

will not be unfairly exposed in order to build trust among their users.

In this regard, Vilalta, A.E. (2019) states that ‘electronic feedback, reputation, and private execution
systems are complementary ancillary tools that provide significant added value to webs and digital

intermediary platforms as they plan an essential role in creating the necessary trust and credibility’.
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She lists and explains some other mechanisms that a reputation system may have in order to be more
a conflict resolution tool that is able to provide a more complete and effective redress to consumers'
issues. Those mechanisms are ratings, chargebacks and payment escrow, trustmark, blacklist, and

others. A better understanding of these features will be given in the following paragraphs.

Cortés (2011) categorizes online dispute resolution tools into dispute avoidance and dispute
resolution. However, when the subject is the nature of reputation systems into this classification, there
might not be a correct answer, once it will exclusively depend on how a company decides to handle

their reviews.

A legitimate concern that is raised by Cortés (2011), Mania (2015) and Vilalta (2019) regards to the
vulnerability the companies face by the possibility of being victim of fake reviews. There are some
consumers or other business engaged in writing fake reviews as an attempt to destroy their reputation.
If the reputation systems administrators do not adopt measures to prevent fake reviews or to minimize
its negative impacts on businesses, it could jeopardize the trustworthiness of the platforms and

unfairly damage companies’ reputation.

A survey held in 2019 by the Central Statistics Office (‘CSO’) verified that ‘of the internet activities
carried out by individuals in 2019, the most popular activities were finding information on goods and

services and e-mail (sending/receiving emails), both at 84%.” (Central Statistics Office, 2019)

Another survey held by BrightLocal in 2019 (BrightLocal, 2019) revealed that 76% of consumers
trust online reviews as much as recommendations from family and friends, which means that the
weight that online reviews have on consumers decision making is huge and to ensure a reputation
system is reliable and it could be an efficient conflict management tool, the reputation system
administrator must comply with certain standards regarding users identity checking, review of content

and prevention of fraudulent reviews.
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The last chapter of this work will undertake an analysis of two reputation systems that are currently
popular in different jurisdictions (Brazil and The United States) and are used as online dispute
resolution platforms at a certain stage. The European Online Dispute Resolution Platform will also

be assessed and compared to these platforms.

This research seeks to point out the strengths and weaknesses of the three platforms based on:

1) Their fulfilment of the principles of ADR established in the EU ADR Directive and EU ODR
Resolution, as well as on the UNCITRAL Technical Notes on Online Dispute Resolution.

2) What the actual literature on online dispute resolution has been defining as indispensable for
the success of an online dispute resolution platform to resolve consumer disputes.

3) The analysis of official reports/statistics on the functioning of the three ODR platforms.
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4. Presentation of the Data

4.1. Fundamental Failings of Online Dispute Resolution Platforms

In order to propose the creation of a whole new hybrid model that takes into consideration some
valuable lessons from the existent reputation systems and online dispute resolution platforms, it is
paramount to identify those aspects that could imply the failure of a platform, by its presence or its

absence.

Considering there are many online reputation systems and it is not feasible to analyse every one of
them, this research narrowed it to two reputation systems and one online dispute resolution platform
without reputational tools that will be critically assessed regarding: (i) its features, structure, and
operation, (ii) its penetration within the Internet community, (iii) its effectiveness in addressing
consumers' complaints and having traders engaged in resolving disputes, and (iv) their rate of

complaints resolution.

The following aspects will also be taken into consideration, such as funding of the platform (private
or public), the fulfilment of the standards established by ADR Directive which affects the level of
trustworthiness of the platform (independence, transparency, and fairness, as well as whether the
platform administrator adopts any measures to prevent false allegation), and if any incentives are

conceded to the parties to use these platforms and to engage in online dispute resolution processes.

Further, after the collection of data on these platforms, their strengths and weaknesses will be
assessed, and jointly with the literature comments on this topic, a hybrid model of reputation system

and online dispute resolution will be proposed.
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The platforms that will be embraced by this research are the following ones: Brazilian platform
ReclameAqui, the American non-profit organisation Better Business Bureau (herein after referred to
as “BBB”) feedbacks website, and the European Union Online Dispute Resolution Platform launched

in 2016.

4.1.1. ReclameAqui

In 2001, Mauricio Vargas, ReclameAqui founder and their CEO, had a problem with an airline
company which implied in a loss of important business. When he tried to find an online portal to
share his experience and warn other consumers, he could not find it. This situation gave him the idea
to create a website where consumers could express their negative experiences with businesses and
form a net to help each other to make informed decisions. Mauricio’s personal experience motivated
the creation of ReclameAqui, where consumers can relate businesses failures on their products,

services or customer service.

ReclameAqui means ‘Complaint Here’ in Brazilian Portuguese and in the Institutional area of their
website, they claim: ‘We are not only a website for complaints’. It could be attributed to the fact that
ReclameAqui website use its complaints to build businesses reputation according to their engagement
in resolving consumers’ problems through ratings, white and blacklists. These mechanisms will be

thoroughly examined in the following chapters.

This emphatic statement demonstrated that the initial objective of ReclameAqui was to give voice to
consumers who wanted to expose a company failure through a negative review to prevent other

consumers to face the same problem. Over the years, though, the website has admitted other
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functionalities, where business have been encouraged to publicly respond to consumers’ complaints

and try to resolve those issues, otherwise their reputation could be affected.

As a matter of fact, Brazil is known for its litigious culture, which is endorsed by The Court of the
State of Sdo Paulo that claims they are the biggest court in the world in terms of volume of suits. The
National Justice Council (2018, p. 73) released a report that found that in 2017, Brazilian Courts held

80.1 million pendent cases altogether. Over 3.3 million of them are consumer disputes (pp. 181-184).

The same report shows that the average time to have a case fully resolved through Brazilian Small
Claims Courts is 1 year and 11 months (p. 144). While the average time in the State Courts only to
have a first instance judgment is 30 months (p. 144). It has to be considered that if the unsuccessful
party appeals from this decision, the case could be kept in the Appeal Court for another 11 months.
Moreover, if the counterpart does not comply voluntarily and it is necessary to implement
enforcement procedures, the average time to resolve this case jumps to 6 years and 10 months (p.

143).

These figures demonstrate why ReclameAqui might have become widely used to redress consumers’
disputes in Brazil. Silva, Fernandes & Gomes (2018) outlined that the Justice system in Brazil ‘can

be evidenced by the inefficiency, slowness and excessive demand for a "litigation culture™’.

Furthermore, ReclameAqui claims they have over 15 million of consumers registered on their
platform, as well as 120,000 businesses. The website still accounts an average of 600,000 researches
a day, which contributes to the final and impressive number of 30,000 complaints a day and 42 million

of visits a month.

According to the website Statista, Brazil is set to exceed 130 million digital buyers in 2020°, which

means that 11.5% of Brazilian digital consumers are registered on ReclameAqui website. Although,
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only those consumers who want to write a complaint must register on the website, but those ones that

only want to research a company reputation, will not be required to register or log in on the platform.

The next sub-chapter will be focused on describing how the platform operates for consumers who use

that as a research engine, for complainants, and for the businesses.

4.1.1.1. How ReclameAqui Operates

The simplest feature that ReclameAqui offers is a research field, where anyone can type the name of
a specific company, product or service to check other consumers complaints and if and how the
company engaged in resolving it at most, or if the company offered at least an explanation on their

own. If the company did not reply to the consumer at all, this information can also be viewed. (Figure

2)(Figure 3)
A consumer can research a company without . -
signing in, but it has to be completed in order —
REC’ﬂmeAOUJ’ to review a company, product or senice Consumider
das - Compare Rankings Cadastre suacompra Duvidas frequentes Institucional Todas as categorias  Prémio  Noticias  Servicos Pablicos

ReclameAQUI

Pesquise sobre as reputacdes das marcas ou faca uma reclamacao!

I Busque por uma empresa, produto ou servigo I

Figure 2. Reclame Aqui. (n.d.). Home Page. Retrieved April, 2020, from: https://www.reclameaqui.com.br/
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Noticias

Vocé buscou o termo "motorola”

Motorola do Brasil

Resolve 86.6% dos
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© 8.4/

Figure 3. ReclameAqui.

Motorola - Loja Motorland Kawasaki Motoroda
Online Concessionaria...
Resolve 87.2% dos Resolve --% dos
problemas problemas
& 760 @ -

https://www.reclameaqui.com.br/empresa/motorola/

The options are exhibited on the screen instantly the consumer can check the percentage of resolved cases and the average
rate the company got fram their customers

N&o encontrou a
empresa certa?

Motorplan

Resolve % dos

problemas

@ -=/10 Cadastre agora

(n.d.). Complaints by Business — Motorola Page. Retrieved April, 2020 from:

Consumers can select the type of complaints they want to see (Latest, Replied, Non-replied,

Assessed), as well as the period they would like to filter the reviews (six months, a year, two years,

general) and besides the reviews area, there is a table with the metrics that compose the company

reputation (Figure 4), which are: Percentage of Replied Complaints, Percentage of customers who

would trade with the company again, Dispute Resolution Rate, Average Score Given By All

Complainants of that brand.
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Voltariam a fazer negocio

75.9% .
=> Metrics
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Mota do consumidor

Figure 4. ReclameAqui. (n.d.). Complaints by Business — Motorola Page. Retrieved April, 2020 from:

https://www.reclameaqui.com.br/empresa/motorola/

If a user wishes to register a complaint, the first step is registering into the platform, then finding the
company (s)he would like to complain about and follow the steps the website will show on the screen.
It will shape the complaint in a way the reviewed company will be able to investigate what happened

and contact the consumer through the platform or by another mean (by phone, e-mail, etc.).

The fact the platform requires users identification is valuable, considering that one of the factors that
affects the trustworthiness of a reputation system is the refuse of the platform administrator to adopt

measures to exclude false reviews.

In this regard, Rule & Singh (2014) outlined that:
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‘In many corners of the internet identities can change as easily as one changes an email address. It is relatively
easy to create a new account and besmirch a shop, restaurant, or hotel, because a) in many reputation systems
the review can be left anonymously, and b) the reviewer faces almost none risk of ever being caught or held

accountable if her or his identity is not shared.” (p. 179)

Asking for a consumer to fill out a form and provide a valid e-mail address may not impede all people
in bad faith to write a fake review, but it might stop some of the bad intentioned reviewers. It is
compulsory for every consumer who wants to write a complaint on ReclameAqui website to inform
their CPF number, which is a serial number given to every Brazilian citizen who is registered at
Revenue. This number is asked for nearly anything a Brazilian citizen (or someone from another
jurisdiction who was naturalised in Brazil) needs to do, including contract a service, apply for a

governmental benefit, fill out insurance and bank documents, etc.

As ReclameAqui is focused on Brazilian business to consumers disputes the only language available
on its website is Portuguese. The website does not exclude problems that did not arise from an online
commercial relationship, but instead of giving a blank space for consumers to write their reviews, it
gives some guidance to the consumers when (s)he is filling out the complaint form, in a way the trader

will have enough information to process the complaint and adopt the measures they judge adequate.

Hardly a false reviewer will have detailed information and documents that confirm an existent

interaction with a trader, therefore this step may impede fake reviewers to conclude their complaint.

When the consumer selects the company (s)he wants to review, the platform screens three fields to
be filled out (Figure 5): category of the problem (pre-defined options according to each company will

be screened), type of product or service and what is the specific problem the consumer is facing.
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Detalhe o maximo possivel o seu problema com a empresa:

Detail your problem as much as you can

-

Vocé esta reclamando da:
Trocar empresa

Qual a categoria do seu problema? What category your problem is in?
Qual é o tipo de produto ou servigo? What is the type of product or service?

Qual é o problema? What is the specific problem you have?

Figure 5. ReclameAqui. (n.d.). Complaint Registration Area. Retrieved April, 2020 from:

https://www.reclameaqui.com.br/reclamar/1961/detalhes/

Next, the consumer will be asked to inform the order number, title of the complaint, and then describe
the facts as much as possible (Figure 6). The consumer will be able to attach up to three files that can
be useful in proving the existence of the transaction (Figure 7) and it will help the trader to identify

the problem and decide how to deal with that.
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Titulo da sua reclamac3o Title of your complaint

Numero do pedido Order Number

O problema que vocé esta tendo ocorreu por causa da pandemia da COVID-

19/Coronavirus?
Is your problem related to COVID-19 Pandemic?

Sim Nio Yes or Not.

Agora, conte sua histéria ;)

[ A Nunca inclua dados pessoais no texto. A empresa recebera seus dados junto com a reclamacio.

Escreva aqui todos os detalhes da sua historia...

Write here all details of your story...

Figure 6. ReclameAqui. (n.d.). Complaint Registration Area. Retrieved April, 2020

https://www.reclameaqui.com.br/reclamar/1961/detalhes/

Vocé pode enviar até 3 imagens ou documentos para empresa.

. ) ! You can send up to 3 files to the business
! & Enviarum arquive |

And only the company will be able to see them.

€) Figue tranquilo, s6 a empresa podera ver o seu anexo. Nada gue vocé anexar aqui € publico,
Formatos de arquive permitidos: PNG, JPG ou PDF com até SMb.

Qual o telefone que a empresa pode entrar em contato?

(17) 947904279 Contact Numbers (

| P —

& publicar E=Psw Publish

Figure 7. ReclameAqui. (n.d.). Complaint Registration Area. Retrieved April, 2020

https://www.reclameaqui.com.br/reclamar/1961/detalhes/

from:

from:
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After publishing the review/complaint, the website will send it to the company which was the target
of the complaint to make them aware of it and to give them the opportunity to investigate the case
and contact the consumer. However, the complaint is available on the ReclameAqui website as soon

as the consumer click on the ‘Publish’ bottom and can be read by other consumers on the business’

page.

ReclameAqui claims in its Terms and Conditions of Use that the company is not liable for any
information or allegation the consumer does in his/her review, and as a consequence of that,
ReclameAqui does not provide a content moderation, and the only editions the website provides are
to hide inadequate words or consumers personal details that published by themselves regardless

ReclameAqui request for not do it.

Furthermore, if a reviewer uses the words ‘crime’ or ‘lesioned’, these words might be hidden as well,
once the trader could argue the reviewer is defaming the company and the conflict would escalate to

another level.

It is up to the trader to respond to these complaints and how long they will take to do that, but the

responsiveness of the company is taken into consideration to elaborate its reputation score.

Every complaint will be public for as long as the reviewer wants to, and it is up to the consumer to
inactivate that whenever it suits him/her. However, reviews that were given over three years ago will

no longer be part of the sample for calculation of the company’s reputation score.

A remarkable characteristic of this platform is the lack of a neutral third party to mediate the
interaction between consumers and traders. The platform creates room for a directive negotiation and
ReclameAqui does not interfere in anything is talked between the parties or assesses the quality of

the outcome reached by the parties.
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This form of negotiation that ReclameAqui encourages is the plain negotiation, where the role of the
website is only to create space to that and publicise the whole process for other consumers
consultation. ReclameAqui is a non-profit organisation which is part of a Corporate Group, that sells
a customer service solution named HugMe, that allows traders to contact complainants in private to

negotiate their issue and it is 100% integrated to ReclameAqui platform.

This tool is only available for those companies which pay for it, but the outcome reached in the private
negotiation only will be computed in their reputation score if the trader publicly inform their response

to the complaint and the consumer assesses the entire process on the platform.

Other types of negotiation, such as assisted negotiation (or blind bidding) and automated negotiation

are not performed through the website.

According to Thomson Reuters' study on the impact of ODR in the UK (Thomson Reuters, 2016),
blind bidding negotiation systems ‘accept confidential settlement offers from parties and determine
what is acceptable to both parties’. Whereas ‘automated negotiation is Al-type (artificial intelligence
type) that calculates outcomes that lead to the maximum satisfaction of parties’. These negotiation
styles were adopted by e-Bay in different stages of its evolution regarding online dispute resolution,
and some examples of companies that provide these services are SquareTrade, Modria, and

Smartsettle.

If the consumer problem is not resolved or if the trader compromised to do something and did not
comply with it, there is no further step to be followed by the consumer in order to enforce it. However,
after getting a response from the trader, the consumer will have the opportunity to respond to the
trader or finalise the communication/negotiation stage and assess the whole process. This assessment
will also compose the business reputation score, and other costumers will be able to visualize their

resolution percentage on the website.
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A common question that arises from the fact that there is no pre-established enforcement procedure
on the outcome reached by consumers and businesses through online dispute resolution platform is:

What would motivate parties to engage in negotiation through this platform then?

A pragmatic approach could lead us to think that there is no motivation for the parties and for this
reason the platform is deemed to be a failure. However, the already mentioned survey elaborated by
BrightLocal (2019) verified that 76% of consumers trust online reviews as much as recommendations
from family and friends, which means that if consumers believe that a company is not committed to
customer needs, this company might not deserve his/her money and trust, and that is the aspect where

the high percentage of voluntary compliance by the companies lies on.

There are different ways to expose business’ failure or success in engaging in dispute resolution that
will be appropriately addressed in the further chapters, and how a reputation system/dispute resolution
platform manage that can define their success or failure in effectively redress and resolve consumer

disputes.

4.1.1.2. The legality of ReclameAqui Activity and Liability of Reputation Systems

Administrator in Case of False Reviews or Defamation

Freedom of speech is a fundamental right present in the Federal Constitution of the Republic of Brazil
(article 5°, paragraph 1V), and it includes the right of consumers to freely manifest their opinion
regarding product suppliers and services providers through specific portals, through press portals or

any other mean.
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Moreover, the Brazilian Consumers' Protection Code foresee in its Article 6 that access to information
IS a basic right to every consumer. Therefore, both ReclameAqui activity and consumers' practice of

writing reviews, even those with a tone of criticism, are underpinned by Brazilian legislation.

However, it does not mean that consumers are allowed to indiscriminately allege anything they want
without compromise with the truth or they can use any word they judge is adequate to express their
feeling of frustration towards the trader and the company has to accept that whatsoever. The Brazilian
set of consumer laws aims to protect the weakest party, but it cannot persist in a situation where the

consumer is trying to take advantage or damage the image of a company by giving false reviews.

If a trader can prove the consumer allegation is not true, or the chosen words extrapolate the consumer
right of free speech and offend the company's honour as well as damages its public image, and for
this reason file a suit against the reviewer, (s)he might be compelled to delete his/her review (or may
the judge notify the website to do so) and depending on the case may the reviewer be awarded to pay

compensation to the company.

According to the portal of news Migalhas (2016), a doctor filed a suit against ReclameAqui to argue
that a patient's review extrapolated his/her rights of sharing his/her opinion and it was offensive and
caused damages to the plaintiff. The doctor did not succeed in her initial plea and sequential appeal,
once the first instance and also the 28 Chamber of Private Law of State of Sdo Paulo understood that
ReclameAqui is a mere website that connects consumers and businesses, which does not assess

consumers reviews, which it is understandable, otherwise its activity would be impossible to perform.

The Appeal Court of the State of S8o Paulo considered that the plaintiff could have notified
ReclameAqui about the argued offensive review in order to ask them to remove it and/or she could
have filed the suit against who wrote the feedback instead, but the Court found it was not suitable to

consider ReclameAqui liable for any effects that review may have caused.

36



In 2012, a financial service provider filed a suit (Ap. , 2017) against a consumer who wrote a bad
review on the ReclameAqui website and used certain terms that would suggest a practice of crime by
the company. The first instance judge and the Court of Appeal understood that the consumer used
colloquial language and heavy tone to demonstrate his dissatisfaction, but it would not have
extrapolated the limits of his fundamental right of freedom of speech. Moreover, the Court has
mentioned that the platform is only a specialised channel where consumers could write their opinions
and complaints, and the divulgation of such reviews shelter the public interest in getting information
about previously existent relationships between a certain trader and its consumers, in order to enable

future consumers to make informed decisions before purchasing a product or a service.

In another case, a company filed a suit against a consumer (Ap., 2019) who argued in a review that
the company refused to emit an invoice regarding a purchase (which could configure the commitment
of a crime — tax evasion). The company presented the proof of emission of the invoice, and due to

this fact, the consumer was awarded in damages and his appeal was denied.

To sum it up, the treatment Brazilian courts give to ReclameAqui activities is that the website is only
a channel that connects consumers and traders in order to promote a healthy dialogue in favour of
conflicts resolution, and the platform is not liable for eventual false allegations that a reviewer makes,
but if a trader thinks a consumer has exasperated his/her rights, may the company seek legal measures
against the consumer, since it is proved the consumer abused of his/her right of freedom of speech

and aimed at damaging the company's reputation.

Besides the defamation subject, The Brazilian Civil Process Code, in its Article 334, 7" paragraph,
allows even electronic conciliatory sessions to happen, as well as the Brazilian Mediation Act, in its
46™ Article, validates online mediations, as long as the parties agree on it. It seems that Brazil is
welcoming to the transposing of some offline activities to the online environment, as long as parties

will-power, good faith and consumers’ rights protection are in place.
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4.1.1.3. Reclame Aqui Incentives for Businesses to Engage in Dispute Resolution

According to Cortes & De La Rosa (2013, p. 421), the success of an ODR platform will depend on
the creation of incentives to the parties in three different stages: incentives to encourage participation,

incentives for early settlements and incentives to enforce outcomes.

Different incentive tools may generate positive or negative effects and these effects are the key

elements for an effective online dispute resolution platform as well as a reputation system.

As a private non-profit organisation, ReclameAqui cannot impose financial sanctions or suspension
of selling of goods or services to businesses, but what incentivises traders to engage in negotiation

with customers is how their reputation may be affected according to their interaction on the platform.

ReclameAqui provides rankings that qualify companies positively or negatively within the following
categories: Best Resolution Rate, Best Consumers’ Retention Rate, Best Average Scores, Businesses
That Resolved More Complaints within thirty days and six months, Worst Companies in the last thirty
days, Businesses with More Complaints in the Past Thirty Days, Businesses with More Complaints

within One Week, Businesses with More Complaints in the past Thirty Days.

Those lists are known in the e-commerce universe as blacklist (negative effect) or white list (positive

effect) and they usually serve as an enhancer tool on consumers’ decision-making process.

Vilalta (2019) noted that blacklisting ‘is another enforcement mechanism by means of which a non-
compliant trader becomes part of the listing of, and statistics for, traders who are risky to users.’
Therefore, a white list would represent a roll of companies that complied with certain rules, standards
or practices and have been acknowledged by a governmental body or another type of organisation for

that (in this case, ReclameAqui).
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Both lists are effective in promoting traders' engagement in negotiate, resolve the problem in an early
stage and to enforce outcomes, otherwise, they can figure a blacklist or be prevented from figuring
the white list. But ReclameAqui and any other reputation system or online dispute resolution platform
that are willing to elaborate and publish blacklists should be extra careful with the origin and veracity
of the information they provide because here the content is produced by the platform and ‘if the
information contained in the blacklist is false, the publication could give rise to civil liability for
defamation, and even to criminal prosecution in jurisdictions where defamation is a crime.” (Cortés,

2013)

Another feature ReclameAqui promotes is the conference of Trustmark to companies that achieve
some of their pre-established performance-related goals and as an acknowledgment of this positive
attitude, a seal is conferred and exhibited on the company profile on ReclameAqui website, to
distinguish companies with commendable attitudes from those ones who are only good, regular or

bad.

Trustmark Organisations (TMOs) were created in the US ‘in the late 1990s, a potential solution to
the need for trust of consumers and merchant’. And ‘in a nutshell, TMOs are organisations which
present themselves as independent parties that provide trustmarks — labels or visual representations
indicating that a product, process, or service conforms to specific quality characteristics.” (Balboni,

2008, p. 33)

Along the years, if a trustmark organisation is well-known and trusted, a seal of this company may
mean a lot to the traders, in the way that gaining trust with consumers, their business figures may

increase, once trust is the main factor that can encourage or bar a consumer of purchase something.
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If a company is inserted in a competitive sector, having a trustmark may give some advantage among
the others, so complying with the established standards in the trustmark policy is the only way to be

awarded the seal.

When businesses are scored by consumers on ReclameAqui, their average score will classify the
company as ‘great’ (between 8 and 10), ‘good’ (between 7 and 7.9), ‘average’ (between 6 and 6.9),

‘bad’ (between 5 and 5.9), ‘not recommended’ (under 5).

To give a company the seal RA 1000, ReclameAqui will take into consideration five criteria: (i) the
company must have over fifty reviews. (ii) their responsiveness rate must be over 90%. (iii) their
resolution rate must be over 90%. (iv) their average score must be equal or superior to 7. (v) and equal

or above 70% of consumers must have answered they would trade with that business again.

Even if a company achieve these objective criteria, the seal attribution is not compulsory. There will
be a thorough assessment of the company's reviews and performance to decide if they are entitled to
the seal or not. This moderation is a mechanism to prevent bad intentioned business to pursue the seal

through fraud, such as gathering false-positive assessments on the business' performance.

Awareness of the trustmark is an essential factor in the accomplishment of its finality because if
consumers are not aware of this tool and they do not use it when deciding which company will sell a

good or provide a service to them, this tool is not very helpful.

Even though ReclameAqui is undoubtedly well-known in Brazil, most companies which hold a
RA1000 seal do not exhibit them on their webpage (e.g. Tigre, Aurora Alimentos, Pampili), and it is
understandable because if they exhibit a seal from ReclameAqui on their website, the first information
a potential new customer will get is that consumers are complaining about them, and even though the
company is engaging and resolving problems, this very first impression towards the company may

not be positive.
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It is not clear on the ReclameAqui website if there is constant monitoring of RA 1000 companies in
order to check if they constantly comply with the standards determined in the policy and if
ReclameAqui takes the seal out from those companies which do not keep the same performance in a

certain period.

Cortés (2013, p. 28) comments that a reputable trustmark ‘would require monitoring and include
procedures to withdraw the trustmark when necessary’ and ‘the threat of withdrawal of a trustmark
would be an effective incentive if consumers are aware of the trustmark and make purchasing

decisions based on it.’

Those comments are sensible considering that if a trader is able to achieve a trustmark eternally
regardless of the continuity of good practices, a consumer would not have reasons to rely on a

company that exhibits a trustmark but may or may not engage in conflict resolution.

The possibility of being recognised as a company that is committed to consumers' needs is an
incentive to traders to engage in negotiation through the ReclameAqui platform, while the possibility
of withdrawal would be an incentive to companies to enforce the outcomes that were reached with

the consumer.

ReclameAqui does not provide mediation or adjudication services, and negotiation is the only stage
of interaction between consumers and businesses, however, the platform shows to researchers how
long a company usually takes to reply to a complainant. So, if a company does not engage with
complainants as soon as possible, this information will be displayed, and it might count against the

company when new potential consumers are assessing their reputation.

Even though Reclame Aqui is a private non-profit company, its rankings inspired an elevated level

of trust and seriousness in Brazil to the point that public organs such as Brazilian Telecom Agency

41



(ANATEL) and Prosecution Office of the State of Rio de Janeiro used its database to underpin public

actions against companies that had numerous unresolved complaints on ReclameAdqui website.

According to Mauricio Vargas, ReclameAqui CEO, who gave an interview to the radio JovenPan,
ReclameAqui was working with ANATEL on gathering complaints against Telecom companies and
those complaints underpinned the decision ANATEL made to suspend the commercialization of new
contracts by the companies which were under investigation until they resolved the problems those

consumers were complaining about.

In 2011, the Prosecution Office of the State of Rio de Janeiro prohibited Lojas Americanas to sell
goods online until they had delivered all the good they sold until that date, once consumers were
complaining about delivery service on ReclameAqui website, and only in one day the website had

20,000 new complaints against Lojas Americanas.

Those examples demonstrate how serious ReclameAqui work is taken by governmental bodies in
Brazil and this type of work inspires trust in consumers and serves as an incentive for traders to take

complaints against them seriously and appropriately redress them.

In 2013, ReclameAqui decided to acknowledge and award businesses that respect consumers' rights
and are engaged in improving their customer services. This awarding process is sponsored by a
renowned Brazilian magazine called Epoca, and as defined in the first article of the award regulation,
‘the award was created to identify, award and spread good practices to the companies who respect

the consumer’. (ReclameAqui, 2020)

ReclameAqui and Epoca provide an annual celebration where the companies who were nominated to
a category of the award will know of the results on this moment. It could be considered as an Oscar

for the companies with the best practices at resolving consumer disputes.
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The companies which are interested in competing for the award must register online and follow the
regulation criteria, which is: (i) minimum of one year of registration on the ReclameAqui platform.
(ii) reputation score as Good, Great or RA1000 (seal) in the last twelve months. (iii) the company

must not have been investigated for eventual non-compliance to ReclameAqui terms and conditions.

Then ReclameAqui will assess if all the subscribed companies attend to the rules and the next stage
is asking consumers from all over the country to vote for the company, they believe respect consumers

rights most.

Undoubtedly this award is a form of incentive for companies to participate in negotiation through the
ReclameAqui platform and obviously to seek to resolve consumers' problems in a timely and fair
manner. Doing that so, they may be recognised for that on different levels, including the opportunity
to exhibit the award’s logo in their publicity campaigns as well as being praised by a renowned

magazine, and all of this may be an important factor to enhance their reputation.

4.1.2. Better Business Bureau History

The history is told on Better Business Bureau website dates to 1912, and relates its creation to a
movement that was leaded by the sales manager of The Coca-Cola Company, Samuel C. Dobbs, who
would in the future occupy the position of president of the company. This movement arose from the
necessity that Dobbs identified of encouraging consumers to believe in advertisements again, and to

promote that, companies would have to compromise to the truth when advertising.

The idea of creating an organ that would comply with the role of fomenting honest advertising had
its beginning in one Court session, where The Coca-Cola Company was being accused by the

government of false advertising of its products, and Dobbs heard from Coca-Cola’s own attorney:
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‘Why all advertising is exaggerated. Nobody really believes it’ (Better Business Bureau, n.d.). He
could not remain inert after listening to this statement and the first steps to build the actual Better

Business Bureau were taken.

The private non-profit organisation that has carried numerous different names throughout the years
was set up to accomplish the goal of enhancing truth in advertising, but it turned out that consumers’
associations had been risen in the 1930’s to give voice to the consumers that fell vulnerable towards
business, and ‘Better Business Bureaus reacted to this consumerism movement of the 1930s by trying
to persuade business to recognize the critical consequences it represented. In 1939 and 1940 the
Association of Better Business Bureaus sponsored business consumer conferences, bringing together
representatives of business, education, government and the public in a pioneering program for
building a better understanding of and greater public confidence in advertising.” (Better Business

Bureau, n.d.)

And since then, BBB has assumed as its mission ‘to be the leader in advancing marketplace trust (...)
by setting standards for marketplace trust, encouraging and supporting best practices by engaging
with and educating consumers and businesses, celebrating market place role models, calling out and
addressing substandard marketplace behaviour, and creating a community of trustworthy businesses

and charities’.

In the current days, BBB has offices all over The United States, Canada, and Mexico, and embrace
three main fronts: gather consumers’ reviews on businesses, online complaint system, and
accreditation system. Better Business Bureau also offers consumers’ advisement and admits
consumers’ complaints by letter, or another means but Internet. So, those consumers who are not
familiar or comfortable with technology are not precluded from using their services to redress their

issues with companies.
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Although Better Business Bureau added this role as neutral intermediary between consumers and
companies, they are still compromised to foment truthfulness to advertising sector and protect

consumers from scams and bad deals.

4.1.2.1. How Better Business Bureau Operates

4.1.2.1.1. Accreditation System

Having trust as its core principle and considering the context that originated the Better Business

Bureau, it is sensible to start this chapter by describing their well-known accreditation system.

It seems that Better Business Bureau Accreditation process is more complex than ReclameAqui
RA1000 seal, since it counts with numerous requirements and a more subjective assessment of each

business.

Moreover, it is valid to consider that the concession of the Better Business Bureau Accreditation Seal
is not compulsory or automatic. Even if a company has good rates and it apparently follows BBB
standards, the concession of the seal will depend on the own business’ application. Next, BBB will
assess if the company comply with all the accreditation standards that are exhibited in a long list on

the organisation’s website.

The accreditation standards are: (i) the company’s profile must be operational for the past six months,
(i) be free from government action. (iii) fulfil all licensing and bonding requirements of applicable

jurisdictions, (iv) be rated at least as B, (v) ‘in its relationship with BBB: meet all applicable standards
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within the Accreditation Standards; cooperate with BBB’s activities and efforts to promote voluntary
self-regulation within the business’ industry; honour any settlements, agreements or decisions
reached as an outcome of a BBB dispute resolution process; and complete the required application
and pay all monetary obligations to BBB in a timely manner’, (vi) advertise honestly by following
federal/states/local advertising law and also BBB Code of Advertising, (vii) tell the truth, (viii) be
responsive, (ix) be transparent, (x) honour promises, (xi) protect any data collected. (Better Business

Bureau, n.d.)

The BBB Accreditation Agreement, available on their website, mentions that the agreement may be
terminated or suspended if the company does not comply with the terms of the agreement, and in

response to that, the company shall immediately cease the use of BBB seal.

It is not informed on the website how often BBB monitors the accredited businesses in order to verify
if they are in constant compliance with their accreditation standards. It is briefly mentioned, though,
that BBB continuously monitors the accredited companies’ performance to ensure that only those

ones who are entitled to hold their seal will do that so.

In 2016, the online news platform CNBC divulged that the American lender Wells Fargos had lost
their accreditation seal ‘making it possibly the biggest business ever to fall into that category’. The
loss of the seal seemed to be negative to the company’s reputation, that had been investigated for the

practice of illegal sales, which was a scandal by that time (Cox, 2016).

As previously mentioned, one of the criteria for achieving BBB Accreditation Seal and to be entitled
to keep it, is the company to be free from any government actions. Nonetheless, considering that

Wells Fargos was involved in a sales scandal, it is likely the company did not comply with this rule.

Heikkinen wrote a report on DealNews website (Heikkinen, 2019), where she questioned the

reliability of BBB accreditation and rating system (Can you Trust the Better Business Bureau? is the
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name of the news reporting). She highlighted the fact that companies that want to hold BBB
Accreditation Seal must pay an annual fee that can cost between $500 and $10,000, depending on the
size of the organisation. The reporter stated that if a company does not comply with the regular
payment of the fee, it will incur in breach of contract which could lead to the withdrawal of the

accreditation seal.

The reporter suggested that the fact companies must pay a fee to hold an accreditation seal
compromises the truthfulness of the process, in the sense that it would seem that BBB would be
providing a service for businesses. It could also imply that positive ratings would be granted to
businesses that pay for the seal, regardless their real performance towards consumers’ conflicts

resolution.

A CNNMoney (2015) report took an investigation against Better Business Bureau and had found that
over a hundred companies that are accredited by BBB are still holding an A+ rating despite they have

been sued by the government, which is a non-compliance to their own accreditation standards.

For those reasons, Heikkinen (2019) states that ‘the faith consumers once held in the BBB may have

reached its breaking point.’

In spite of the recurrent questioning of Better Business Bureau’s transparency and reliability, BBB is
still considered by various Online Dispute Resolution authors as the pioneer of certification of

businesses that are engaged in dispute resolution.

Balboni (2008) designed the following diagram (Figure 8) to demonstrate how a certification process
(also known as accreditation or trustmark) should be carried out in order to be trustful. The assessment
whether BBB Accreditation System and RA 1000 Seal had complied with this workflow will be held

in the last sub-chapter of this section.
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Figure 8. The certification process. Balboni, P. (2008) Trustmarks: Third-party liability of trustmark organisations in

Europe.

4.1.2.1.2. Better Business Bureau Reviews Section

The reviews section of Better Business Bureau website allows consumers to write positive, negative,
or neutral reviews, and besides the possibility of writing about an experience, the consumer will be

able to rate the company out of five stars.

Better Business Bureau platform distinguishes reviews from complaints. It is taken into consideration
that if a consumer wants to share his/her experience to warn other consumers, the review tool will be
the right channel for that. The review does not initiate any dispute resolution process, but the business

will have the opportunity to respond it.

If the consumer intends to relate a problem in an attempt to resolve it, BBB online complaints system
is the right path. In this channel, the consumer can file an online complaint form that will be addressed

to the business that will be required to reply that within fourteen days.
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However, reviews on BBB website are not instantly published. When the consumer writes a review,
the website administrator notifies the company and it requires the confirmation of the existence of

the transaction. When it is confirmed, the review is published.

Businesses scores are formed by their performance at handling complaints, and reviews are not part
of it. Consumers are not allowed to write a review and file a complaint against the same business for

the same problem. One or another has to be chosen.

Differently from ReclameAqui, the same company may have a different profile for each branch, on
BBB website. Each profile will be separately rated and reviewed, which could be confusing and
would not demonstrate the real performance of a company as an overall. If a consumer does not select
a location of a company when doing the research, the website will screen all the options they have
for that company, and then exhibits the rate of each branch and if they are accredited or not (Figure
9). To register a review or a complaint, the consumer will have to select the location, and this
requirement follows the own BBB structure, that has offices distributed within Canadian, American,

and Mexican territories.

Showing: 1 results for || | GczNN

Filter By
BBB Rating v Categories v
T BBB Accredited Sort By Best Match

Melrose PI, Los Angeles, CA ﬂ

Figure 9. Better Business Bureau Website. April, 2020, retrieved from: https://www.bbb.org/search?find_country
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When a business is chosen by the consumer, the following set of information is screened, which
seems easy to understand. It also provides links for other tools the website offers, such as criteria for
BBB rating, section where the consumer can read reviews and complaints, and bottoms that lead the

consumer to the area where (s)he can write a review or file a complaint (Figure 10).

Accreditation BBB Rating Customer Reviews Customer Complaints
55 complaints closed in last 3
years
27 complaints clesed in last 12
THIS BUSINESS IS NOT Customer Reviews are not used in the months

Average of 11 Customer
BBB ACCREDITED calculation of BEB Rating Reviews View Complaints Summary

Reasons for BBB

Figure 10. Better Business Bureau Website. April, 2020, retrieved from: https://www.bbb.org/

By clicking on the link ‘Average of Customer Reviews’ the consumer will be able to read all the

reviews on that company.

If a consumer wants to write a review, (s)he has to click on the bottom ‘Leave a Review’, and the
following field is screened, where the consumer rates the business out of five and then write his/her

opinion (Figure 11):
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What do you think? Add your review. ﬁ Q Q Q Q

_10 word minimum.

[Tell us what you think!

|1:| | agree to the Customer Review Terms and Conditions I

Figure 11. Better Business Bureau Website. April, 2020, retrieved from: https://www.bbb.org/

A consumer will only be allowed to send a review if (s)he agrees with the Customer Review Terms

and Conditions, where the importance of providing true information is highligted (Figure 12).

CUSTOMER REVIEW TERMS AND CONDITIONS

« |I affirm that this review is a truthful account of my experience with the business)and | understand that the
text of my Customer Review will be publicly posted on the BBB website for 1,095 days (3 years).

I understand that this Customer Review, aleng with my contact information, will also be sent to the
business. | understand that customer reviews are not used in the calculation of the BBB Rating.

I understand that if | file a complaint with BBB on this business that my customer review on this business
will not be posted

I understand | should not include any personally identifiable information in describing my Customer

Review and that BBB may edit my Customer Review to protect privacy rights and to remove inappropriate
language.

I understand that BBB may use my contact information for verification purposes, and BBB may share
information provided by me and the business with other BBBs and with third parties such as regulatory
agencies and law enforcement authorities (see BBB Privacy Policy)

«| I understand that BEB does not accept anonymous reviews. |

= | understand that BBB reserves the right to not post in accordance with BBB policy, including if | have a

personal or business affiliation with the business or | have been offered or received any incentive or
compensation to write this review.

Figure 12. Better Business Bureau Website. April, 2020, retrieved from: https://www.bbb.org/

Although BBB adopts some measures to prevent false reviews, the company states that it is nearly
impossible to guarantee that every review is truthful. The list below is the set of procedures that BBB

implemented to avoid fake reviews:
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. Validating the email address or phone number of reviewers.

. Allowing the business to confirm an interaction with a consumer before the publishing of
his/her review, and then when the interaction is validated, to respond to customer comments.

. Comments from third parties are not allowed.

. Scrubbing reviews to remove any inappropriate language or personal information before the
review is published.

. Not allowing anonymous reviews or reviews in which the consumer was compensated.

Despite the adoption of certain measures to minimise the number of false reviews, BBB website lacks
guidelines to educate consumers on how to write a review and the consequences of giving false
information. It would be valuable if the company also warned those consumers who use the platform

to make decisions, to carefully read and assess each review.

Better Business Bureau has offices all over The United States, most of Canada and in some locations
of Mexico, and those offices work as branches and act with certain independence. The office from
California has a newsletter page, and only there it was found a text addressed to consumers that aims
to enable them to identify false reviews. The list of tips addressed to the consumers includes: ‘Check
for the verified purchase stamp, avoid the anonymous reviewer, keep on the lookout for scripted

reviews, do not blindly trust on online reviews, and do research beyond online reviews.’ (Pope, 2018)

The article has a tone of friendly advice, and there are no policy or guideline addressed to BBB
platform users in this regard. This study will claim that this is a point to be improved by BBB and
any other online dispute resolution platform once information is empowering and it has the potential

of avoiding some issues to become real disputes.
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It must be considered, though, that there is a section on BBB webpage where they establish the Code
of Ethic for Consumers (Better Business Bureau, n.d.), which is a truly short list of principles that are

listed below:

o ‘Education. Know your rights and responsibilities, comparison shop, read contracts, and
ask questions before you buy. Investigate offers that sound too good to be true.

o Truthfulness. Do not return used goods under the pretence that they are damaged if they
are not. This practice, as well as price tag switching and shoplifting (or failure to report
shoplifters), costs all consumers in terms of time and money.

o Honest. Exhibit the same kind of honesty you expect to receive from business firms. If a
salesclerk makes a mistake in your favour, point it out as quickly as you would a mistake
in the company’s favour.

o Integrity. Live up to your obligations. Enter agreements in good faith and pay your bills
when they are due. If you cannot, inform the merchant and explain why.

o Courtesy. Recognize that store employees are individuals. Treat them as you wish to be
treated.

« Sensibility. Do not make unreasonable demands. Respect the firm’s right to limit services
and products offered. Do not expect to get something for nothing. Remember, always turn

to your BBB for assistance with any marketplace decision or dispute.’

The above-mentioned principles are the pillars for Better Business Bureau activities, as they claim,
and can somehow offer a certain guidance for consumers regarding their conduct, but they are too
basic and unspecific. In order to achieve the goal of being a trustworthy tool that aims to offer redress

consumer disputes in large scale, a better work in this regard should be done.
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4.1.2.1.3. Better Business Bureau Online Complaints System

Better Business Bureau platform seems to be user-friendly when it comes to their online complaint
system. At the superior right corner of the screen the user has access to a link to file a complaint

against a business (Figure 13).

~ Better Business Bureau® Find your home location | & ~
L)

® Find Your BBB

[#' Leave a Review

Better Business Bureau®

Star‘t With Trust® 5 ( N File a Complaint

BBB's Vision: An ethical marketplace where buyers and sellers 0 R

trust each other.
Find Your Local BEB

News & Events
BBB Scam Tracker
Find businesses, charities, category

BBB Locator

Espaiiol

Figure 13. Better Business Bureau Website. April, 2020, retrieved from: https://www.bbb.org/

Before going to the page where the complaint is properly filed, the platform exhibits which type of
cases cannot be handled by the BBB platform, online complaints workflow, and the criteria the

consumers have to follow in order to have their complaint accepted by BBB.

The matters that cannot be handled by BBB platform are: ‘Employee/employer disputes,
discrimination claims, matter that are/have been litigated/arbitrated, complaints against individuals

not engaged in business, issues challenging the validity of local, state, or federal law, complaints
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against government agencies, including the postal service, and matters not related to marketplace

issues.” (Better Business Bureau, n.d.)

In 2014 BBB started to publish the content of the complaints in response to consumers feedback.
Differently from ReclameAqui, though, BBB does not publish the details of a complaint as soon as
the consumer files it. When the consumer submits the complaint, BBB will forward it to the

complained within two business days.

From the receipt of the complaint, the company will have fourteen days to respond the consumer and
if this time limit is not respected, BBB will make a new request. The cases are closed within thirty

business day.

To be accepted by Better Business Bureau, the complaint must include the complainant’s name, a
postal address, an email address, business’ name and address, the complaint must come from a person
or representative or entity that had a marketplace relationship. The issue must have arisen in the past
twelve months, and it has to be related to a product or service the company agreed to provide. If the
matter have been in litigation or arbitration or was settled by the parties, then BBB process will not

be suitable. And the final requirement is that the complains must not contain abusive language.

May the consumer opt to follow the process in Spanish if (s)he is from Mexico. If the consumer is
not from Mexico and the process follows in English, the consumer will indicate if (s)he is from
Canada or U.S. and chose from pre-selected categories which type of issue (s)he is trying to resolve
(nature of complaint), and them fill out his/her personal details, business’ location, business’s details

and any other information or document that will be helpful (Figure 14).
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Step 1
Nature of Complaint

Verify the nature of your complaint

Is the business in the United States or Canada? HELP

® Yes Mo
Answerling the guestions on this
Your complaint involves a: page will help us make sure your
complaint is processed promptly.

vehicle

cell phone or wireless carrier

business's product or service (other than a vehicle or cell phone)
business's advertising

business's privacy policy or practices

charity

Are you an active duty service member, a civilian employee of the Department of Defense, a
militalc}( dependent or retired from active duty?
What do we do with this information?

Yes No

Figure 14. Complaint Registration Area. Better Business Bureau Website. April, 2020, retrieved from:

https://www.bbb.org/

This stage where a consumer tries to reach a trader to resolve an issue directly with him/her is clearly
the negotiation phase, where the parties may present their side of the situation, set their expectations
regarding an eventual outcome, and ‘listen’ the other party version of the facts and them seek together
a mutual agreement. Better Business Bureau, though, does not include this phase of the process as
part of their Dispute Resolution Program, that will include conciliation, mediation, informal dispute

settlement and arbitration.

When a consumer is filing a complaint, (s)he is not informed about the options (s)he will have in case
a settlement is not reached through negotiation. However, as this study could not go further to check
how negotiation is carried out through the platform and which information parties have access during
the process, it stays here the mere impression that BBB Negotiation (online complaint system) and

their other dispute resolution procedures are not integrated.
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Maybe this lack of integration exists because none of the dispute resolution services that BBB offers

are held online.

Conciliation is held by a BBB staff who contacts the parties by telephone or mail and tries to help
them to communicate effectively in order to understand each other’s version of the facts. If a mutual
agreement is not reached through conciliation, parties may be directed to mediation, that will be
conducted by a professionally trained mediator that ‘clarifies and reframes problems and helps the
two sides talk with each other and discuss solutions. Mediators do not decide who is right or wrong.
Instead, they help people reach a solution on their own one that works best for them.” (Better Business

Bureau, n.d.)

Mediation is confidential and voluntary, and the parties who want to resolve their issue through
mediation will be asked to sign an agreement to mediate. Parties can seek legal advices or
representation, which will not be provided by the mediator. Parties when brought together will meet

at a location that will be chosen by BBB.

In the three previously mentioned processes (negotiation, conciliation, and mediation), any outcome
or decision necessarily comes from the parties. But if they could not resolve the issue at those stages,

they still can submit their issue to Informal Dispute Settlement or Arbitration.

Informal Dispute Settlement is:

A process in which two parties present their views of a dispute to an impartial third party, called a hearing
officer, who will make a non-binding decision on how to resolve the dispute. While the hearing officer's
decision is not binding on any party, BBB Accredited Businesses have agreed to act in good faith in

determining whether, and to what extent, they will comply with the decision. (Better Business Bureau, n.d.)
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The final stage of dispute resolution offered by Better Business Bureau is arbitration, and an
interesting characteristic of this phase is that BBB conducts three different types of arbitration:
Conditionally Binding, Binding, Binding for Pre-Dispute Arbitration. In a conditionally binding
arbitration, the consumer is not completely bound by the decision and (s)he can seek a different result
in Court, while the business is bound by the decision. Conversely, a binding arbitration decision may
not be reviewed in Court, regardless who wants it, except from extremely strict situations the law will

establish.

European countries and Brazil adopt a different approach regarding the submission of consumer
disputes to arbitration when it is compared to The U.S. understanding. Cortés (2013) pointed out that
‘while in the US arbitration is commonly employed for these type of disputes (...), other national
laws including many EU Member States, Latin-American jurisdictions and Japan, invalidate these
clauses in consumer contracts’. Cortés also clarifies that in the EU this prohibition comes to attend to
the principle of liberty, where a consumer cannot be compelled to an out-of-court procedure before a

dispute emerges.

For this reason, ReclameAqui and EU ODR platform lack of an arbitration module, which will not

negatively impact the assessment and comparison of the platforms.

4.1.2.1.4. BBB Rating System

The whole point of all the services that Better Business Bureau provides is to empower consumers
with information that will base their decision in which company they should trust or not. From reading
reviews and closed online complaints that involve a company, the consumer can gather important

information.
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As well as ReclameAqui, Better Business Bureau calculate ratings for each company, but BBB
calculation does not follow only objective criteria as ReclameAqui does. The elements that are taken

into consideration to score a company are:

. Number of complaints filed with BBB against the business.

. The size of the business.

. If complaints have been filed, whether in BBB's opinion the business appropriately responded
to them.

. If complaints have The Ebeen filed, whether in BBB's opinion the business resolved the

complaints in a timely manner to the customer's satisfaction.

. If complaints have been filed, whether in BBB's opinion the business made a good faith effort
to resolve complaints, even if the customer was not satisfied with the resolution.

. If complaints have been filed, whether in BBB's opinion the business failed to resolve the
underlying cause(s) of a pattern of complaints.

. The age of resolved complaints. Older resolved complaints have less of an impact on the rating
than newer complaints.

. Business’ complaint history with BBB.

Type of business.

. Time in business.

. Transparent Business Practice.

. Failure to honour commitments to BBB.

. Licensing ang government actions known to BBB.
. Advertising issues known to BBB.
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Those factors are assessed according to the chart below that is available on BBB website (Figure 15).

Even though there is a certain objectivity in the way the businesses will be assessed, it is at the Better

Business Bureau officer discretion to decide where the company stands at in each category.

Element

Range of points that can be earned

or deducted (maximum to minimum)

1. Complaint Volume (Weighted by Complaint Age)
2. Unanswered Complaints

3 Unresolved Complaints

4 Complaint Resolution Delayed

51 Failure to Address Complaint Pattern

6. Type of Business

7. Time in Business

8. Transparent Business Practices

9. Failure to Honor Mediation/Arbitration

10. Competency Licensing
n Government Action (per action)
12. Advertising Review (per incident)

13 BBB Trademark Infringement

Figure 15. Overview of Ratings. Better Business Bureau

https://www.bbb.org/overview-of-bbb-ratings
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Better Business Bureau opted to classify business’ performance through letter rating from A+ (higher)

to F (lower) that will be defined according to the score each company got out of 100 (Figure 16).

From To Letter Rating
a7 100 A+
94 96.99 A
80 §3.99 A-
87 89.99 B+
84 86.99 B
80 8399 B-
77 7999 C+
74 76.99 C
70 73.99 C-
67 £59.99 D+
64 66 69 D
60 6399 D-
0 59.99 F

Figure 16. Overview of Ratings. Better Business Bureau Website. April, 2020, retrieved from:

https://www.bbb.org/overview-of-bbb-ratings

In Frequent Answers and Questions (FAQ) area of the BBB website, the organisation states that
businesses are constantly monitored in the light of their standards to keep up to date each company

Score.

4.1.2.2. Legality of Better Business Bureau Activity and BBB Liability on False

Reviews/Defamation

As Better Business Bureau has a more significant representation in The United States, this chapter

will focus on the matters of legality and liability related to this jurisdiction.
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The U.S. is at some extent considered the nest of Online Dispute Resolution and Reputation Systems,
so it is a valid assumption that BBB activities do not face any impediments regarding its legality.
However, the remaining question is whether online dispute resolution or reputation systems
administrators such as Better Business Bureau would be liable for defamation in case of negative

comments written by its users in the U.S.

In this regard, Rule & Singh (2014, p. 181) noted that ‘generally, anyone who repeats someone else’s
statements is just as responsible for their defamatory content as the original speaker — if they knew,
or had reason to know, of the defamation’. However, Section 230 of the Communication Decency
Act has established that ‘no provider or user of an interactive computer service shall be treated as the
publisher or speaker of any information provided by another information content provider’ (47 U.S.C.

§ 230), which includes online platforms that act as intermediary between consumers and traders.

Rule & Singh (2014, p. 181) highlighted, though, ‘this immunity is lost if the administrator materially
alters the third-party content’. Although ‘The US courts have not clearly defined the point at which

content alteration goes from acceptable editing to material alteration.’

A case that involved the owner of an energy services business and Better Business Bureau may
illustrate how the American courts were deciding this matter in 2012. As it was divulged on Ottawa
Citizens online news website (Egan, 2018), Mr. Walsh sued BBB on the grounds that BBB rating

system would be defamatory and did not correspond to the reality.

According to Mr. Walsh’s testimony to the news portal, his company was accredited to BBB in the
period of 1996 to 2007, and one of the shops used to be rated as ‘neutral’ and the other one as
‘unsatisfactory’, until Better Business Bureau has adopted letter rating, and changed its rating system,
which started to consider the grade ‘neutral’ as B and ‘unsatisfactory’ as D minus. Apparently, the

reason for this negative review was the fact that the business had not answered one consumer that
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filed a complaint against Mr. Walsh’s company in 2007. Mr. Walsh alleged the ratings had negatively

impacted his business, and he could testify a significant drop in the selling of his services.

In the first instance, the case was dismissed and consequently no defamation was found, and the BBB
was awarded $348,000 in costs. However, Mr. Walsh appealed from this decision, and the Divisional
Court ruled that D minus was defamatory, but the case went to Ontario Court of Appeal to decide
about damages, that, in the end, were not awarded, once the Court of Appeal understood that ‘BBB
is protected by the fair comment defence, which essentially allows it to publish negative things about

companies as long as the comments are based on facts’. (Egan, 2018)

In 2017, the American Congress enacted the Consumer Review Fairness Act that aims at protecting
people’s right to share their honest opinions about business’ products, services, or even about their
customer services in any forum, including online reviews platforms. As the Federal Trade
Commission clarifies, this legislation is a response to the attempt of businesses minimise their bad
reviews from including in their contracts that those customers who write a negative review would be

sued.

The new legislation classified it as illegal, and businesses that insist on this practice may suffer
financial penalties, as well as review of their contracts, terms and conditions to exclude illegal clauses

that threaten consumers’ right to share their honest opinion.

The American approach to the liability issue is similar to the understanding that Brazilian Courts have
on this topic. However, it may be different other jurisdictions. The fact is that legality and liability of
reputational systems and online dispute resolution administrators should be assessed in each country

where they will operate, which can be challenging.
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4.1.3. The European Union Online Dispute Resolution Platform

4.1.3.1. The context in which the EU ODR Platform was created

As previously mentioned in this study, the European Union Online Dispute Resolution Platform, or
just EU ODR platform, was developed to comply with the Regulation EU N° 524/2013 ‘that aimed
to create an ODR platform at Union level. The ODR platform should take the form of an interactive
website offering a single point of entry to consumers and traders seeking to resolve disputes out-of-
court which have arisen from online transactions.” (European Parliament and of the Council on Online

Dispute Resolution for Consumer Disputes, 2013)

Although the main purpose of the mentioned regulation was to redress cross-border consumer
disputes in an efficient way that citizens of the European Union Member States would not be
discouraged to purchase goods and services from other Member States, the platform allowed people
to resolve domestic disputes too. Domestic disputes are those ones where consumer and business are

based in the same jurisdiction.

Each Member State of the European Union is in charge of creating a single point of entry to the EU
ODR Platform, and in Ireland, as well as in other European countries, the European Consumer Centre
(ECC) is the responsible body for this role. And only in 2016, the platform got ready to go online to

attend consumers complaints within the EU territory.
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4.1.3.2. How EU ODR Platform Operates

The platform embraces all the spoken languages in Europe (it does not include Irish / Gaeilge,
though), and before directing consumers to the area of the platform where they file a complaint against
a company, the platform offers a type of conflict diagnosis tool. The consumer will be required to
select the type of problem (s)he is facing and the platform will screen the options (s)he has to handle
that (Figure 17). It is important to mention that the parties do not have to pay to use the platform, but

if parties chose to use the services of an ADR entity, those services might be paid.

Find a solution to your consumer problem

Tell us about your consumer problem to find suitable options for

resolving it.

Find a solution > More info >

Figure 17. Start your case. European Commission. The EU ODR Platform. April, 2020, retrieved from:

https://ec.europa.eu/consumers/odr/main/index.cfm?event=main.home2.show&Ing=EN

When the consumer clicks in ‘Find a solution’, the platform will first ask him/her to inform where

(s)he lives. Next, where the trader is based in and whether the transaction was online or offline.

Although the dispute resolution process does not include offline transactions, it is valuable that the
conflict diagnosis tool considers this type of conflict and it is able to give an alternative other than
the use of the platform.

The platform requires the consumer to inform if (s)he had tried to directly resolve the issue with the

trader, but it does not prevent consumers who did not try to resolve it before to use the platform.
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The figures below (Figure 18) (Figure 19) show the solutions a consumer based in Ireland would have
to resolve an issue with a trader based in Spain, who has sold a product that costs less than EUR 5,000
in a physical store. This issue is not related to a financial product or service or fraud. The means of
dispute resolution this consumer can seek are advice and help from European Consumer Centre
(ECC) and/or contact a Dispute Resolution Body straight away or make a claim against the trader

before European Small Claims Procedure.

Tell us about your consumer problem

Ilivein...” Ireland
The trader is based in...~ ‘ Spain
| purchased it... " Online ° Not online (shop, door-to-door,
mail order)
| have already tried... ™ Contacting the trader
(Tick all that apply) Using a dispute resolution body
Court procedure
Other / Don't know
My problem concerns...” Financial services (mortgage, insurance, banking, etc.)
(Tick all that apply) A good or service that cost more than 5 000 EUR

An internet fraud/phishing/scam

Other / Don't know

Cancel See the results >

Figure 18. Start your case. European Commission. The EU ODR Platform. April, 2020, retrieved from:

https://ec.europa.eu/consumers/odr/main/index.cfm?event=main.home2.show&Ing=EN
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Thank you!

Here are some of the tools that may be able to help you:

European Consumer
Centres (ECC)

European Consumer Centres provide
assistance with cross-border consumer
issues. They can advise you on your
rights and contact the trader to resolve
the dispute free of charge. There is an

ECC in every EU country, plus Iceland

Dispute resolution
body

A dispute resolution body is a neutral
third party that can help you solve a
dispute with a trader. Going to a dispute
resolution body directly can save you
time. Some traders might even be

required to use them. To find a dispute

European Small
Claims Procedure

Make a claim against a trader based in
another EU country (except Denmark)
for a maximum value of EUR 5 000.

Go here

and Norway. resolution body go here

Find your ECC

Figure 19. Start your case. European Commission. The EU ODR Platform. April, 2020, retrieved from:

https://ec.europa.eu/consumers/odr/main/index.cfm?event=main.home2.show&Ing=EN

In a similar case, where the only difference is that the purchase was made online, the solutions the
platform present include the use of the ODR Platform (Figure 20), where the consumer will be able
to choose from two types of alternative dispute resolution: direct negotiation with the trader or another

out-of-court process, which in practice means mediation.

If the consumer uses the platform to directly contact the trader, the parties will have 90 days to reach
an agreement, otherwise the case will be automatically closed by the software administrator.
However, if the consumer decides to submit the case to a third neutral party, the parties will have 30

days to agree on a dispute resolution body to use.
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Thank you!

Here are some of the tools that may be able to help you:

[ The ODR platform |

The ODR platform is a free web tool for

problems related to online shopping.

You can use it to contact the trader to

solve the problem directly or to agree on

an out-of-court dispute resolution body
to solve it for you. It has time limits and

is available in all EU languages.

European Consumer
Centres (ECC)

European Consumer Centres provide
assistance with cross-border consumer
issues. They can advise you on your
rights and contact the trader to resolve
the dispute free of charge. There is an
ECC in every EU country, plus Iceland

and Norway.

Dispute resolution
body_

A dispute resolution body is a neutral
third party that can help you solve a
dispute with a trader. Going to a dispute
resolution body directly can save you
time. Some traders might even be
required to use them. To find a dispute

resolution body go here

Find your ECC

Find out more
Start ODR process

See other dispute resolution tools here . Our suggestions do not constitute legal
advice nor make any guarantees that you will be able to resolve your dispute.

Restart

Figure 20. Find a solution. European Commission. The EU ODR Platform. April, 2020, retrieved from:

https://ec.europa.eu/consumers/odr/main/index.cfm?event=main.home2.show&Ing=EN

The next step is filing a complaint form, where the consumer will provide personal details and
information on the trader, as well as a description of the problem. The parties will be able to exchange
messages through the platform, attach documents that may be useful to the process, and schedule an

online meeting within 90 days, but if they fail to settle during this time, the case will be closed.

If the trader decides for some reason not to directly negotiate with a consumer, the trader may send a
list of ADR entities to the consumer that can help them to find a mutual accepted agreement. The

parties will have 30 days to agree on the ADR entity they will use, otherwise the case will be closed.

If the consumer and trader fail to resolve their dispute through the EU ODR platform, may the
consumer use the EU ODR Platform solution diagnosis tool to find another way to redress the issue.
Other options will be given, such as contacting local European Consumer Centre to get advices and
ask them to contact the trader on their behalf, or even to bring the matter to litigation but using the

European Small Claims Procedures.
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This sense of continuity of the process accomplishes to the European Union intent of protecting the
consumer by offering several different dispute resolution tools that may attend to his needs in different

levels and stages of the conflict.

In the first years, the EU ODR Platform did not allow the parties to exchange messages, and
documents and negotiate the issue. Instead, it was only offered to the parties the possibility of
negotiating the use of an ADR entity to handle the case, and it would be up to the ADR entity to use

the EU ODR Platform or another form of communication.

It seems that negotiation functions were incorporated to the platform to improve the poor results
obtained in 2017 and 2018. The platform outcomes can be visualised on the Reports on the
Functioning of the European ODR Platform provided by the European Commission, and they will be

discussed in the following chapters.

4.1.3.3. EU ODR Platform Outcomes

As De La Rosa F.E. (2017, p.30) would say, the European Online Dispute Resolution Platform ‘is
like a baby taking its first steps’. The platform was released to the public in February 2016, and during
these four years since its launching, needs of improvement were noted by the European Commission
and by the numerous commentators on this theme. Some of these improvements were implemented

and some of them remain to be seen.

The first report on the functioning of the platform provided by the European Commission (European
Comission, 2017) collected data within 12 months (from 15 of February of 2016 to 15 of February of

2017), and it showed that within this period the platform registered 1.9 million visitors, which means
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that on average the website received over 160,000 unique visitors per month. Regarding the
complaints, on average more than 2,000 complaints were submitted per month, and at the end of the
year the total of 24,000 complaints were registered. So far, these numbers do not indicate success or
failure of the platform, but the following figures may suggest the outcomes did not come close to

what was expected from it.

In the same year, Germany, the United Kingdom and Spain were ranked as the countries were most
of complaints came from, while Ireland figured the eighth position (European Comission, 2017).
Clothing, airline tickets and information and communication technology goods were the sectors with

more registered complaints.

The same report showed that from those 24,000 complaints, 85% were automatically closed because
the parties could not agree on an ADR body to handle the complaint within 30 days, 9% were closed
because the trader refused to participate in the process, and 4% of the cases were closed because at

some point one or both parties withdrew from the process.

Finally, only 2% of complaints moved forward and were designated to a specific ADR body.
However, it is estimated that half of these cases could not be handled by the ADR bodies in reason
of procedural failures. Furthermore, in some instances, either consumers or traders withdrew from

the procedure before it was completed.

In the end, less than 1% of the cases were submitted to mediation, and in 2/3 of those cases the final
outcome was reached within the 90-day deadline, which means that only approximately 21 cases out

of 24,000 were dealt by an ADR entity and had reached a final outcome (positive or not).

‘Nevertheless, the Commission estimated that around 44% of the submitted complaints were settled
bilaterally outside the ODR platform, thus giving some credit to the platform as facilitator for settling

consumer disputes.” (Schmidt-Kessen, et al., 2019)
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The second report that assessed the platform performance in the next 12 months verified a
considerable increase of the number of visitors that reached the mark of 5 million of people. At the
end of this period, 36,000 of complaints were registered, which means an increase of 50% on the

number of complaints.

However, the number of cases that reached the ADR procedure stage remained in 2%, while it is

believed that 1% of total complaints were resolved by the ADR entities.

After assessing the reports on the functioning of the platform, Cortés (2015), cited by Cortés (2018,
p. 109) outlined that the platform should include additional functions to focus on the majority of
disputes, such as trustmark and a negotiation tool. He added that other forms of incentive should be
provided to encourage parties to enter into online dispute resolution, engage in the process and to

promote voluntary enforcement of ODR outcomes.

In June 2018 the European Commission hosted a two-day event that gathered ADR stakeholders,
such as ADR bodies, businesses representants, Consumer Protection bodies and academia. This
meeting aimed to reunite professional opinions on the best practices regarding ADR and ODR, which

would culminate in the changes that have been implemented.

A whole new report has not been provided by the European Commission so far, however, in
September 2019 the Commission had released a new report containing some data regarding the
performance of the platform until June 2019. It has not showed any expressive improvement, as the

figure below demonstrates (Figure 21).
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ODR platform — number of complaints submitted per month
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Figure 21. ODR platform — number of complaints submitted per month. European Commission (2019, p. 21). Report on
the application of Directive 2013/11/EU of and Regulation (EU) No 524/2013 on online dispute resolution for consumer

disputes.

Therefore, considering the recent implementation of a negotiation tool that allows parties to exchange
messages and the possibility of scheduling an online meeting, there is an expectation that those types
of cases that usually are closed before selection of a ADR entity (85% in 2017 and 81% in 2018) or

in which traders refused to participate (9% in 2017 and 13% in 2018) will be resolved at this stage.

Another factor that must be considered is the ongoing Covid-19 pandemic, that put billions of people
in isolation at home, and it has the potential to increase online sales. It has to be considered that even
though lots of people had lost their jobs, those ones who are working from home or on social welfare
payments schemes might use the Internet more often to buy their essential and non-essential goods.
With the potential increase of online sales, disputes arising from it tend to increase in the same pace,
and considering people’s outdoor activities are currently limited, the Internet may be the venue to

resolve consumer disputes.
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Statista Research Department published a report in April 2020 (Statista Research Department, 2020)
that found that supermarket and online sales in France increased after the coronavirus outbreak. It can

happen in many other European jurisdictions, which only will be confirmed in the next months.
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5. Data Analysis / Findings: Assessment and Comparison of the Studied Platforms

5.1. Design and Structure

The first aspect to be assessed in this topic is about users’ registration on the platforms. None of the
platforms admit anonymous or unregistered reviews or complaints, in order to avoid businesses to
become victims of false allegations that could undermine the trustworthiness of the entire process and

the platform.

Every user is required to provide a valid e-mail address that is verified by the platform administrator.
Complainants are required to provide their personal details and documents that prove the occurrence
of the transaction, but obviously it cannot be seen by other consumers, in compliance with data

protection legislation.

ReclameAqui requires consumers to inform his/her CPF number (which is a registration number
every citizen has before the Revenue in Brazil) to proceed with the registration, and the platform has
a database that does not allow the insertion of inexistent numbers, which certainly difficult the action
of bad intentioned users of the platform. Thus, if a consumer can be identified by his or her CPF

number, it seems unlikely this consumer will write a fake review or complaint.

In terms of structure, it seems that ReclameAqui is the most limited of the three platforms once the
platform only encompasses direct negotiation between trader and consumer. The platform aims to
gather consumers’ bad experiences through complaints that will be addressed to the business. The

platform does not embrace mere reviews.

ReclameAqui does not comport with exchange of private messages between consumers and traders

in general. The company may contact the consumer by phone or another mean, and if they reach a
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mutual acceptable agreement out of the platform, the online complaint can be update with the addition
of this information. If the complaint is closed and the consumer assessed the business’ performance,
this assessment will compose the company’s score. If the company prefers, the negotiation can be
handled through exchange of public messages on the platform that will be available for consulting by

other users.

There is a software that is 100% integrated to ReclameAqui database, and it is commercialised by
one of the other companies that are part of the same Corporate Group that ReclameAqui is part of,
and it allows consumers and traders to directly negotiate in private. This is a paid service which is not

obligatory to any company.

Better Business Bureau, in its turn, differentiates reviews from complaints, and does not include the
ratings that reviewers provide on the businesses (out of five stars) in the accountancy of their letter
ratings. If the only intention the consumer has is to share an experience, (s)he should review the
company, while if he wants to resolve the dispute, (s)he should file a complaint, that will not be
available for the public until the case is closed with or without a settlement. None of these services
are paid, but the user is not allowed to file a review and a complaint about the same case to the same

company.

Until 2018, the European Union Online Dispute Platform did not allow businesses and traders to
exchange messages and negotiate their issue through the system. However, after ODR commentators
criticism and two reports that found that over 80% of the cases were closed without any redress, this
functionality was included in two different levels: asynchronous negotiation (exchange of messages
in different times, such as an e-mail) and the possibility of scheduling an online meeting, which

constitutes a form of synchronous negotiation.
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Those consumers and traders who are based in the same country or in different countries within the

European Union can use the platform (domestic and cross-border disputes).

Consumers can file the complaint in their language, which can be a facilitator. However, if the parties
speak different languages and choose to submit their issue to mediation, it may be difficult to find a
mediator who speaks both languages. If they find someone, though, it may generate an extra cost with

the translation service.

In addition, the European Online Dispute Resolution Platform offers a solution diagnosis tool, where
the consumer is required to fill out some fields with the type of dispute, where it was originated and
who are the parties and where they are based in, and the platform indicates the direction that consumer
should follow to resolve his/her issue, even if the case is not suitable to the ODR platform. Redress
of every type of consumers’ disputes seems to be a concern of this platform, however, this study will
criticize and propose the inclusion of offline domestic disputes in the scope of an ideal online dispute

resolution platform.

Only Better Business Bureau and the European Online Dispute Resolution Platform have a multi-tier
process, such as UNCITRAL suggests, that moves the case to mediation, conciliation, arbitration or
other type of alternative dispute resolution if the parties fail in reaching an agreement through

negotiation and if they want to get help from a neutral third party.

Nevertheless, Better Business Bureau dispute resolution services are not uniformly offered to all its
users. It may vary according to the country, state or city, once BBB does not centralise its functions
and designates to the local offices to handle the cases of their area, which means that while some
offices will provide mediation, conciliation, informal dispute settlement and arbitration, some others

will provide only one, two or three of these procedures.
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Better Business Bureau Dispute Resolution Processes and Guides suggests that the first step after
negotiation is conciliation, that will be held by a BBB Staff by phone, where this officer contacts both
parties to help them to effectively communicate to reach a mutual acceptable agreement. If it fails,
the next step would be mediation, where the mediator is a specialised professional that will also try

to help the parties to effectively communicate by using reframing and clarification techniques.

If the parties agree to go to mediation by signing an agreement to mediate, the mediation session will

be held in person at a place and date to be designated by Better Business Bureau.

Another process that may be offered by some BBB offices is called informal dispute settlement, that
is characterised on the naming of a neutral third party called a hearing officer, that will provide a non-
binding decision on the parties. Notwithstanding the non-binding nature of the decision, accredited
businesses must comply with the decision, otherwise it could culminate in the withdrawal of the

accreditation seal.

If after all those steps, the dispute remains unresolved, may the consumer seek the competent court
to decide the matter or (s)he can accept to submit the case to arbitration by signing an Arbitration
Agreement. Two types of arbitration are offered by Better Business Bureau, and they are
conditioning-binding, which is only binding on the trader, and binding arbitration, in which the

decision cannot be reviewed by a court, excepted under very limited circumstances.

The three platforms present circumstantial differences related to their design and structure, but it does
not necessarily mean that the platform that embraces a more tiered process reaches more consumers

and resolve more disputes. This discussion will be undertaken in the following sub-chapters.
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5.2. Compliance with ADR Directive Principles: independence and impartiality,

transparency, fairness, and effectiveness

It seems obvious that the European Online Dispute Resolution Platform should observe the principles
that the Alternative Dispute Resolution Directive has defined, once both the legislation and the
platform (that was created in attendance to the Online Dispute Resolution Regulation that is
underpinned by the Directive) are part of the efforts of the European Commission in creating an

European toolbox to redress consumer disputes (Hornle, 2012).

Although there are two fronts that should be assessed, and the first one is whether the EU ODR
Platform attend to those principles, and the second one is if the dispute resolution bodies linked to the

platform comply with them as well.

The platform administrator does not interfere in the negotiation between trader and consumer, and
from the date the consumer contacted the trader, the parties have 90 days to reach an agreement before
the case is closed by the system. The same treatment is given to both parties and plenty of time is

given to them to engage in negotiation, which seems to be fair.

If the trader wants to submit the case to another type of dispute resolution, it may be proposed to the
consumer and the parties will have thirty days to agree on an entity body, and when they agree on it,

then they will have more 90 days to reach a final outcome.

The ADR entities that are listed on the platform ‘have all been approved for quality standards relating
to fairness, efficiency and accessibility’ (European Commission, n.d.), which fulfil the requirements

of Articles 8 and 9 of the Directive (fairness and efficiency).
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It is implied that those approved entities act with independence and impartiality, once both consumer
and trader will have to agree on the entity will handle the case, and nor parties or EU ODR platform

administrator will interfere in the process.

However, the platform website has no information on how often those entities are monitored or any
report on their performance. Details of the standards that base the accreditation of the ADR entities

are not published either, which could compromise the aspect of transparency.

A factor that lacks in all the studied platforms is the existence of an Ombudsman office to regularly
monitor their interaction with the users and ADR entities, and the outcomes that are reached through
their processes, and also to be available for direct contact by users that may want to complaint about

an irregularity on the platform or the process.

The United States government created a platform where consumers of financial products and services
can complaint against its providers. The Consumer Financial Protection Bureau registered 97% of
businesses responsiveness to consumers complaints. The actions consumers may seek include (i)
resolve the case with monetary relief, (ii) resolve the case without monetary relief or (iii)

administrative response.

The fact is that linked to this body, there is an Ombudsman office that claims to be ‘an independent,
impartial, and confidential resource to help you informally resolve process issues arising from CFPB
activities” (CFPB Ombudsman). It certainly demonstrates a high level of concern about due process
and transparency, and it increases the trustworthiness of the platform and process, and it also answers
the question: If an online dispute resolution platform administrator monitors ADR entities, who will

monitor the platform?

The reports on the functioning of the EU ODR Platform in 2017 (related to activity in 2016) and 2018

(related to activity in 2017) offered detailed information on the platform performance and they can
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be accessed by everyone. However, up to now no detailed reports from 2018 and 2019 were divulged

by the European Commission.

Nonetheless, regarding how the process is and all the solutions the consumer can seek are provided

in a clear manner by the platform.

Effectivity and accessibility are present, once the platform is designed to be user-friendly, and
consumers and traders can use the platform for free. The only costs that may appear during the process
are related to conciliation, mediation or arbitration (if the latter is allowed in the jurisdiction where

the parties are based in), and these costs tend to be lower than those ones practiced in Courts.

ReclameAqui scope is stricter than the other two platforms, as well as the level of interference the
website does in the consumer and business interaction due to the fact that the only redress that is

provided by the platform is the opportunity that parties have to direct negotiate.

If on one hand, ReclameAqui envisages to help consumers to redress their disputes, on the other hand
ReclameAqui does not admit malicious and untruthful complaints to damage a business’ reputation,

and requires detailed registration on the platform before allowing consumers to write a complaint.

Although ReclameAqui does not stipulate a number of days in which the trader should respond a
complaint, if the business decides not to take any action, it will count on its disfavour, once other

consumers will become aware of the lack of responsiveness of that specific trader.

Regarding the RA 1000 process, ReclameAqui has set clear and objective standards that businesses
must comply with to obtain the seal, and the same process establishes in which circumstances
business will lose the right to keep it. Moreover, ReclameAqui does not ask any financial support

from the companies that carry the RA 1000 seal.
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ReclameAqui offers detailed information on how consumers and businesses can use the platform,
how companies’ ratings are calculated and what is the process for granting and taking their trustmark.
The website provides the mathematical formula that is used to calculate businesses’ ratings, including

a detailed guideline on how to use the formula.

The manner ReclameAqui empowers its users with clear and detailed information leads to the
conclusion that transparency is a concern. The fact the platform does not interfere in the parties’ issues
and does not stand closer to one or another party gives the sense of compliance with the principles of
independence and impartiality. Furthermore, ReclameAqui trustmark process has objective rules and
does not seem to favour or disfavour companies under doubtful reasons. It seems that consumers and
businesses are equally treated and the processes that they voluntarily enter into respect fairness and

due process principle.

Expertise is not a decisive factor to the assessment of ReclameAqui, once its main feature is to create
an online room for parties to interact, and create ratings, black and white lists based on the data
provided by the parties. The platform does not offer any dispute resolution service that would require

a neutral third party with specific and certifiable knowledge.

Effectiveness can be expressed by the penetration ReclameAqui has within Brazil. Despite the lack
of a research on how many Brazilians know of the platform or acknowledge it to be the most important
mechanism of consumers’ disputes redress in Brazil, the fact that the website registers 42 million

visit/month and 30,000 complaints a day indicates the platform still attracts many consumers.

ReclameAqui should provide annual reports on the functioning of its platform, to indicate dispute
resolution rates, most recurrent problems, regions of the country with more complaints, etc. Statistics

may be helpful in the development of online dispute resolution mechanisms and to inform businesses
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and government which improvements are necessary to ensure efficient protection of consumers’

rights.

Ultimately, Better Business Bureau features will be assessed in light with the principles of the ADR

Directive.

The fact that Better Business Bureau charges a fee to maintain business’s accreditation seal may affect
the aspects of fairness, impartiality, independence, and transparency altogether. As Heikkinen (2019)
outlined, the fact that BBB charges considerably high fees from accredited business’ is a concern that
was corroborated by CNNMoney (2015) report that found that several companies breached BBB rules
and they were still accredited. With that, Better Business Bureau own reputation is at stake regardless

how long they have been offering dispute resolution services.

Nonetheless, in 2018 Better Business Bureau registered over 860,000 complaints from Canada and
The United States, and resolved 78% of the cases, which is a high dispute resolution rate, and it could

imply BBB platform complies with the effectiveness principle of the Directive.

It has to be highlighted, though, that Better Business Bureau was launched in 1912, and they deal
with online and offline dispute resolution processes, and it is not indicated in their reports how many
cases were resolved online and which mechanism was more successful (negotiation, conciliation,

mediation, informal decision settlement or arbitration).

Apart from reviews and direct negotiation, all the other dispute resolution services are not performed
on the platform. Conciliations are held by phone, mediation sessions, and informal decision

settlement and arbitration are held in person.

Obviously traditional ADR should not — and will not — be entirely replaced by online dispute

resolution, once they are needed to attend those ones who are not familiarised with online
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environments, and that ODR may not be suitable to every type of dispute. However, it seems that
Better Business Bureau is underusing the capacities of the Information and Communication

Technology (ICT) by not implementing the other dispute resolution services into their platform.

5.3. Essential Elements: Funding, Incentives and Enforcement of Outcomes

Cortés (2011) listed three main constraints to Online Dispute Resolution, and the first one is the
financial constraint. He outlined that if a platform or ADR service is paid by one of the parties, it
would impact on the balance of power between them, as well as the neutral third party could be biased,

which would compromise the impartiality and independence that are required from them.

As previously mentioned, BBB’s impartiality and independence have been publicly questioned,
because accredited businesses must pay a fee to keep their accreditation seal, which gives the
impression that BBB provides a service for those companies, and it consequently affects the

credibility of their accreditation system.

ReclameAqui provides a free service for both consumers and traders, and ReclameAqui claims its
platform is a project of the company Obvio Brasil, that uses it as a laboratory where they observe
consumers and businesses interaction in order to develop software, trainings and other solutions that
will be commercialised and will generate incomes that will be partially used to fund ReclameAqui

activities.

The analysis whether this dynamic would undermine ReclameAqui’s independence and impartiality
once the platform could hypothetically benefit those companies which pay for Obvio Brasil’s
products and services would require a whole new research, so this study does not aim to answer this

question, but it is important to raise this point for the sake of this study.
83



The European Online Dispute Resolution Platform is publicly financed, which can give a more
perceptive sense of impartiality and independence of the platform. Parties do not have to pay to use
the platform, which is appealing. However, as Schmidt-Kessen, et al. (2019) observed, the incentives

provided by the EU ODR Platform are minimal, not to say none.

The European Commission had taken for granted that consumers will use the platform because it is
free of charges, and that business will accept to use the platform because it is their main concern to

foster e-commerce growth by increasing consumers’ trust.

In spite of the continuous increase of registered complaints on the EU platform, its outcomes are not
expressive which can be related to the level of awareness that consumers have of the platform added
to the lack of reasons they have to believe the process will work out for them. As Hanriot (2015-
2016) noted: ‘non-binding outcomes can only rely on private enforcement mechanisms to be
enforced, which can prevent consumers from seeking redress if these systems are not built on efficient

incentives.’

Both Better Business Bureau and ReclameAqui use reviews and rating systems as private
enforcement mechanisms. And it seems to attract a high number of visitors that want to check
business’ reputation before shopping. Both platforms use trustmark, and in Hanriot (2015-2016)
words, trustmarks are incentives in form of ‘quality labels that take the form of seals or logos granted

by institutions that establish standards of conduct.” (Hanriot, 2015-2016)

Regarding private enforcement mechanisms, ReclameAqui is the platform which has the broader
range of them, offering in addition to the previously mentioned methods, the publishing of lists of
companies with worst performance and other lists to acknowledge those companies who engaged in

dispute resolution (black and white lists).
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And as an extra effort to keep businesses engaged in ODR, ReclameAqui promotes an annual event
that is sponsored by a renowned Brazilian magazine to award those companies that satisfactorily
performed to attend to consumer’s needs. This event seems to be glamorous and the award is a public

recognition of business’ commitment to online dispute resolution.

As Better Business Bureau offers conditionally binding and traditional binding arbitrations, arbitrated
parties may seek the Court to enforce the outcomes, if necessary. However, as Cortés (2011) noted,
ODR processes have been developed to redress consumers disputes outside the courts, once court
procedures tend to be expensive, slow, and less effective, so the guarantee that consumers can seek

court procedures is not a real incentive.

5.4. Awareness and Effectiveness

The table below objectively compares awareness versus effectiveness (Table 1) among the three
platforms. The numbers indicate that Better Business Bureau and ReclameAqui have attracted more
consumers than the European Online Dispute Resolution Platform in the same period. It potentially
demonstrates that BBB and ReclameAqui have been more successful at making consumers aware of

their online dispute resolution services to redress their disputes.
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Platforms

Platform Penetration Figures (2018)

Dispute Resolution Rates

Better Business
Bureau

170,350,626 inguiries

860,847 complaints

(reviews are not computed in the report and they do not
distinguish how many online and offline complaints they
had)

78% resolved cases
20% unresolved cases
2% complaints unable to pursue

EU ODR Platform

36,000 complaints
360,000 visits / month

81% closed automatically

13% business refused to participate
4% complaints unable to pursue

2% handled by ADR body

1% reached a final outcome

ReclameAgqui

42 million visits / month

120,000 registered businesses on the platform
30,000 complaints/day

15 million of complainants

It is only possible to check each company
dispute resolution rate. There is no dispute
resolution rate of the platform.

Table 1. ODR Platforms Outcomes — Case studies. Developed by the writer. May, 2020.

It has to be considered, though, that Better Business Bureau has been in activity for over 100 years,

while ReclameAqui was set up 20 years ago. The EU ODR Platform, in its turn, was launched 4 years

ago. No reputation is built from one day to another, and it will not be different with online dispute

resolution platforms. Consumers and businesses will have to find good reasons to trust on the method,

on the platform and its services, and there are forms of doing it that will be discussed in the following

chapter.

Moreover, these three platforms might overlap some of each other’s features, but they were created

in different contexts, for different purposes, and they are addressed to users located in different

jurisdictions, who live different economic, political and legal structures and realities.

86



6. Discussion: Development of a Hybrid Model of Reputation System and Online Dispute

Resolution Platform

The previous chapters aimed to build essential concepts related to alternative dispute resolution and
online dispute resolution. They also proposed the assessment of the features that three of these
platforms offer to its users, their outcomes, and how it could be used to build a more effective platform

in consumer disputes redress in order to increase consumers’ access to justice.

This study had as hypothesis that online dispute resolution platforms when complemented with
reputation systems, such as ratings and reviews schemes, could be more effective due to the likelihood
that consumers will feel more comfortable to give it a chance, if the worst scenario possible (business
non-compliance with the outcome) could be managed somehow (through the exposition of the
business failure in complying with the outcome and committing to its consumer needs). While traders
would more seriously engage in resolving consumers’ issues if they knew they would be awarded for

this positive attitude or they would be penalised if they ignored it.

The critical analysis this study performed has focused on three reputation systems/online dispute
resolution platforms that deal with consumers’ disputes in different jurisdictions, and even though
they have many functional similarities, their outcomes related to number of visitors, number of

complaints and dispute resolution rates are distinctive.

Considering that the EU ODR Platform had recently implemented a negotiation tool and there is no
report on the functioning of the platform after this implementation, the collected data of its outcomes
goes back to 2018. The main distinctions among the other platforms and the EU ODR platform were

the lack of a negotiation module and reputational tools in the European website.
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ReclameAqui was and still is a mono-tiered platform, where only negotiation is available to its users,
but a broad range of private enforcement mechanisms are available to incentivise business to engage
in negotiation, resolve the problem as soon as possible and to comply with the outcomes, otherwise

their failure in doing that will be exposed to other consumers.

Despite this mono-tiered characteristic, the number of visitors and number of complaints that are filed
every month on ReclameAqui website are compelling. It is likely that if another tier was included to
the process to provide mediation and/or conciliation as a next stage, those unresolved cases could be

settled in this next phase.

Although Better Business Bureau offers a multi-tiered dispute resolution process that is not entirely
online, it presents a considerable higher number of visitors and complaints than the EU ODR
Platform. Thus, this study will certainly propose a multi-tiered online dispute resolution process, that
initiates with a conflict diagnosis stage, then it goes to direct negotiation, following to mediation or

conciliation, and it could finish with a recommendation.

6.1. Multi-Tiered Process

As Cortés (2011) noted as well as many other commentators, Information and Communication
Technology is still underused by the current available online dispute resolution platforms, and that
can be confirmed by the fact that until 2018, only Better Business Bureau provided a multi-tiered

process, that it is not entirely online.

The EU ODR Platform recently included a module for negotiation, but if a case is designated to an

ADR body, it is at their discretion to decide if the next stage will be conducted through the platform
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or by another means. Nonetheless, the platform also has recently received a type of diagnosis tool,
where the consumer select the options that best represent his/her situation and the platform will
indicate the options the consumer has to redress his/her issue. The implementation of this tool goes
to the encounter to what Cortés (2013) had stated about the functionalities an online negotiation tool
should have: ‘an effective negotiation tool could tailor the information into different types of

complaints, acting as a diagnostic tool that discourages unmeritorious complaints’.

This study also proposes the inclusion of a diagnosis tool to be the first step of the hybrid model of
reputation system and online dispute resolution, once besides the fact it will provide a more complete
assistance to consumers to identify the most suitable way to resolve their issue, it will filter fair from
unfair complaints. Furthermore, it will be possible to generate reports where it indicates the most
common cause of complaints and other details in this regard, which could be helpful to businesses to
identify their recurrent problems and then improve their products and services. It could also be used
to fill consumer protection bodies or sectorial agencies in on how businesses are performing in the

market, and if any punitive measure is necessary.

The first step of the process should also include a broad range of guidelines addressed to businesses
and consumers regarding their rights and obligations, as well as tips and directions on how to
effectively negotiate, how to communicate, and what is essential or irrelevant to the dispute resolution
process. Voet (2013) noted that one of the pillars of Belmed (Belgian Mediation software) is
information, which ‘contains a guide on how to settle a dispute in an amicable way’, and it provides
‘concrete examples’. The Belgian platform has been active since 2011 and it can be considered as
one of the European ODR frontrunners, though this platform does not embrace negotiation as an
initial phase of the dispute resolution process, but it envisages to empower users to appropriately enter

into mediation.
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In addition, Thiessen, et al., (2014) noted that what they define as eNegotiation can be as sophisticated
as the platform administrator wants it to be, ‘and tutorial cases, demonstrations, and hands-on user
training with simulations’ could be valuable tools in educating parties to amicably settle. Simulation
modules would be helpful at diminishing the existent power imbalance between consumer and trader,
by the fact traders deal with complaints on a daily basis and they tend to be more familiarised with

the platform than consumers that rarely use it.

After this informational stage, the hybrid model will establish as the point of entry for the entire online
dispute resolution process, an area where the consumer will report his/her issue, providing the
necessary information and documents that the trader will have access to confirm the transaction,
which will work as a review. The business will have five days to confirm the transaction and then the
review goes public, and from the confirmation of the transaction, the business will have fifteen days

to respond the consumer review.

Within these twenty days since the consumer review submission, the trader will be able to direct
negotiate with the consumer by exchanging private messages (asynchronous communication) and if
parties wish, they can schedule an online meeting to talk in real time (synchronous communication).
If the main purpose of technology is to enhance communication, it seems appropriate to offer different
means to do that so. Hence, this study proposes the creation of a negotiation module that includes
synchronous and asynchronous forms of communication, following the negotiation structure that the

EU ODR Platform has.

A valuable suggestion made by Cortés & De La Rosa (2013, p. 415) is that if the parties are able to
reach a mutual accepted agreement, should the platform be able to automatically generates the
agreement that will formalize that settlement regardless whether it is binding or non-binding, in order

to empower the parties with information on what they have negotiated and agreed upon.
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If the parties fail to reach an agreement in the negotiation stage, then they may be directed to
mediation or conciliation (parties should be able to choose the style they prefer). As well as
negotiation, mediation and conciliation are voluntary processes, in which a neutral third party will
help the parties to effectively communicate and assist them to set out their expectations, and to explore
and find creative options that might serve them both. The role of the mediator, though, will be
restricted to enhance communication by using techniques such as reframing and paraphrasing, while
a conciliator usually intervenes in the matter a little bit more, by making suggestions, but never

imposing any outcome to the parties.

To comply with the voluntary nature of the process, parties should have options of ADR professionals
or bodies to choose from, but if parties cannot agree on which entity will conduct the process within
a certain period of time, the process should not be ended. Otherwise most of cases would be closed

as it has happened in the two first years of usage of the EU ODR Platform.

The UNCITRAL Technical Notes on Online Dispute Resolution (2017) followed this dynamic and
established that when parties could not resolve the matter through negotiation or mediation, the case
would automatically move to the next stage. The Article 42 of the Technical Notes stipulates that: ‘it
is desirable that the ODR administrator appoint a neutral, and notify the parties of that appointment,

and provide certain details about the identity of the neutral’, which seems adequate for this research.

Firstly, the hybrid platform would address to the parties the role of deciding on the entity or
professional that will handle the mediation or conciliation, but if for some reason they cannot agree

on it, this role should be transferred to the platform administrator for a computer-based decision.

The last tier may be the most challenging to implement, once there are three different procedures that

could be applicable, such as adjudication, arbitration, or recommendation.
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However, the complexity of this topic has even caused the early disruption of UNCITRAL Working
Group 111 activities in 2016, that had worked for over six years to create a global framework for online
dispute resolution, as well as to design the ideal platform to resolve low-value cross-border consumers
disputes, but it had failed due to the lack of consensus among its participants who could not agree on

which process should occupy the third tier of the platform. About that, Lederer (2018) had noted:

The Working Group, however, faced difficulties in agreeing on the nature of the final phase. In particular,
disagreement arose on the question whether it were [sic] to be binding on the parties, the reason for it being
that the legal validity of pre-dispute consumer arbitration agreements is treated differently in the various

jurisdictions. (Lederer, 2018)

Therefore, this study cannot comprise a detailed discussion on which of these processes should entail
the final stage of the online dispute resolution process, in reason of its complexity and time. But while
adjudication and arbitration for consumer disputes raise numerous issues regarding its legality and
feasibility, it seems adequate for this moment to keep recommendation as the final stage of the
process. As a non-binding decision, it would not be prejudicial to any party, but to encourage
businesses to voluntarily comply with a neutral third-party recommendation, incentives should be
conceded for those ones who did that (e.g. concession of trustmark seal for whom complies with at

least 90% of recommendations).

To sum it up, this project proposes a multi-tiered online dispute resolution process that starts with
conflict diagnosis and user’s education, then the consumer shares his/her experience through a review,
that will follow the steps of direct negotiation, conciliation or mediation and it could end up at neutral

third-party recommendation, following the structure of the figure below (Figure 22):

92



Recommendation

Mediation or
Conciliation

Direct Negotiation

Reputational Tools: Reviews and
Rating

Figure 22. Multi-tiered process — Hybrid Model: ODR and Reputational Tools. Developed by the writer. May, 2020.

6.2. Public Funding or Co-operation Public v. Private

Defining who will finance an ODR platform since its development, launching and maintenance is a
very important matter, once the origin of the money may raise doubts about the independence of the
platform administrator, impartiality of professionals of the ADR entities, and even about
confidentiality and data protection. If only one of the parties is paying for the service, or sponsoring
the platform (usually businesses), the other one could not feel equal to who is paying (usually the
consumer), which would imbalance the power between the parties and it could affect the trust on the

entire process.
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The perception of neutrality that a third party should carry may be affected by the sense that if one
party is paying for the service, the outcome should be favourable for who is paying for it. And,
consequently, if one or both parties do not trust the process or the third party, they might not engage

in the process as much as they would do if they were not suspicious.

Most of consumer disputes are low-value disputes, though, and imposing on them the obligation to
pay for this service, even if a small fee, may be an obstacle to encourage them to participate in ODR.
Moreover, the Article 41 of the Directive 2013/11/EU states that: ‘ADR procedures should preferably
be free of charge for the consumer. In the event that costs are applied, the ADR procedure should be
accessible, attractive, and inexpensive for consumers. To that end, costs should not exceed a nominal

fee.

Therefore, in the scenario where ODR services are free-of-charge, the following questions are raised:
If both parties are not paying to use the platform in any of the modules, who is paying for it and how

can it be sustained in the long run?

The most secure option seems to be public funding. Many jurisdictions have a governmental body to
represent consumers’ interests as a class, and defend their statutory rights by monitoring businesses
practices, and penalising those ones who incurs in any irregularity or illegality. Financial penalty is

commonly applied for whom does not comply with the law.

According to Competition and Consumer Protection Commission Ireland (CCPC) report (2016), if a
business is prosecuted and found guilty for practicing a pyramid selling scheme, for example, this
business can be fined in up to 150,000 EUR for this practice, and if there is a continuing breach, the

business can be fined up to 10,000 EUR daily.

Furthermore, every time a business practices a price display or product pricing offence, may the

business receive a fixed payment notice, which imposes a fine of 300 EUR to be paid within 28 days.
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Considering that those entities such as CCPC are designated to protect consumers’ rights, and the
need of development of a platform to redress consumers’ disputes follow the same lemma, it seems

sensible to use the collected money from fines to finance the online dispute resolution platform.

A scheme of cooperation between public and private may be suitable too, as long as the private
funding participation does not interfere in the transparency and truthfulness of the reputational
assessment of the companies that financially collaborates to maintain the platform. Otherwise, ‘a bias
will also be created if the certifier receives consistent sponsorship by potential clients.” (Balboni,

2008, p. 56)

6.3. The Scope of the Hybrid Model: Online and Offline Disputes

The limitation of scope of the online dispute resolution platform that excludes more complex matters
and offline disputes only makes sense if it is expected a decision or a recommendation from the
neutral third party, which does not occur in negotiation and mediation, where the parties are

responsible for deciding what is best for them.

Only matters of public interest should not be accepted by the platform administrator, such as claims
that suggest the commitment of a crime, and for this reason can only be dealt by the competent public
department. For example, a claim where the consumer alleges (s)he was a victim of racism. Or if a

consumer is trying to obtain a legal precedent, which can only be given by Courts.

Nonetheless, a consumer that bought a defective product in a physical store should be able to seek
online redress, as long as (s)he can prove the existence of the transaction with the business (s)he is

complaining about. This is the approach of ReclameAqui and Better Business Bureau adopted, which,
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according to Cortés and De La Rosa (2013, p. 413), it is not the same approach the UNCITRAL
adopted in their attempt to develop a global framework for ODR and design a platform. The Working
Group 11 believed that ‘having a limited scope of application might make the ODR schemes more
workable’. Therefore, UNCITRAL suggested that only ‘cross-border low-value, high-volume
transactions conducted in whole or in part by the use of electronic means of communication, including

mobile phones’ should be handled by ODR.

Better Business Bureau and ReclameAqui do not distinguish online from offline disputes, and they
give the same treatment to both types of complaints, which seems to be adequate, considering that
the platforms outcomes indicate a high dispute resolution rate and a good performance in overall. For

this reason, this model will not limit the scope to exclude offline disputes.

Though, the neutral third-party should be allowed to abstain from writing a recommendation if the

case is too complex.

A fact that cannot be ignored is that sometimes people do not buy online because they do not trust
they will receive the product, or it will be defective; or because they do not know how to use the

Internet.

To overcome eventual lack of e-literacy, public libraries and Consumer Centres should offer support
to consumers in how to use the Internet and the online dispute resolution platform in order to promote
accessibility. But as the name suggests, ODR is the practice of alternative dispute resolution
mechanisms in an online environment, and traditional dispute resolution means such as litigation will
always be available for everyone. As Heuvel (no date, p. 23) stated: ‘even if ODR will prove to be

successful, it will never completely replace litigation’, neither it is its purpose.
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6.4. Enhancing Awareness and Trust

It may seem obvious that awareness is a decisive factor on the success or failure of a website. Thus,
if the platform is underused, and consumers disputes remain without redress, the platform does not

achieve its purpose and there is no reason to maintain it active.

ECODIR was a clear example of how the lack of awareness may impact on the failure of an online
dispute resolution platform. ECODIR was a project funded by the European Commission and
executed by academics in universities of Belgium and Ireland to deal with consumers disputes. The
platform included modules of negotiation, mediation, and recommendation. Nonetheless, according
to Cruquenaire 2004 (cited in Cortés, 2011, p. 73) ECODIR had no longer been maintained due to
two factors: ‘first, the lack of awareness from businesses and consumers; and, secondly, the

withdrawal of public funding.’

The above-mentioned platform had a multi-tiered process, professionals with expertise (academia
with legal background), independence, impartiality, transparency, and it had public funding, which
are elemental for an online dispute resolution platform. However, the lack of awareness from
consumers and businesses caused the withdrawal of public funding, and consequently the project

could no longer been maintained.

To promote broad consumer awareness of the EU ODR Platform, the European Regulation n°
524/2013 in its Article 14 established that those traders who sell online must include on their website
a link to the EU ODR Platform, and they shall state their e-mail addresses that consumers can use to
contact the company. As the point of entry in each European Member State, the European Consumer

Centres are also required to include a link to the EU ODR Platform on their website.
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Besides that, the Article 13 of the Directive n°® 2013/11/EU stipulates that traders should ‘inform
consumers about the ADR procedures by which those traders are covered and about whether or not

they commit to use ADR procedures to resolve disputes with consumers.’

But are those measures enough to promote awareness? Considering that within the first two years
since the launching of the EU ODR Platform it gathered around 80,000 complaints, and the European
Union territory has over 440 million citizens, it does not seem the platform reached a high level of
awareness, which may indicate the failure of the current measures to ensure broad consumer

awareness.

The language that is utilised to describe the advents of alternative dispute resolution and online
dispute resolution are not familiar to everyone. Heuvel (no date, p. 19) highlighted that even legal
professionals took over a decade to become aware of traditional ADR, and they could take over
another decade to become aware of ODR. Regarding the general public, Heuvel states that ‘it is safe
to say that it is (online dispute resolution) as yet completely unknown to the general public’ and ‘if

they heard of mediation, it is usually in the context of divorce proceedings’.

As the example of the figure below (Figure 23), to comply with the ODR regulation, traders in Europe
usually inform consumers of the existence of an online platform and provide a link to access it.
However, the link stands alone and there is no further explanation about what online dispute
resolution is, and in which way it would be helpful. It is likely that most consumers still do not know

of the platform, or if they do, they may ignore what this is about and how to utilise that.
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& three.ie/legal/policies/dispute-resolution/

T
PERSONAL - MY3 LOGIN
Q

Shop Accessories v 3Plus v 3Money v My3 v Help +

Home = Legal = Policies

Online Dispute Resolution

The EU (Online Dispute Resolution for Consumer Disputes) Regulations 2015 requires all traders established in the EU, who engage in
online sale or services contracts, and all online marketplaces established within the EU to provide:

= An electronic link to the ODR Platform which is available at http://ec.europa.eu/consumers/odr/

Figure 23. ODR Platform Link on Three Mobile Website. Three Mobile Ireland. May, 2020, retrieved from:

https://www.three.ie/legal/policies/dispute-resolution/

Online traders should be required to include detailed information about the ODR platform in the e-
mail that is sent to the consumer to confirm a transaction, and in every other communication, as well

as they should add to the link a brief explanation about the process and its benefits.

Traders who also have physical stores should provide a copy of the Consumers Protection Act or
Code in their premises, and a sign where it is indicated that the store complies with the Regulation n°
524/2013 and supports amicable resolution of any issues a consumer may have through an user-

friendly and free of charge platform.

Ratings and reviews tools seem to be a good way to enhance awareness of the platform, once
consumers that are researching a trader before purchasing a good or service may find the platform to
read reviews on a specific company, and then find about the other functionalities the website has.
Moreover, reading other consumers stories and how it was handled by the trader may encourage them
to use ODR and make them to believe that there is a fast, simple, and inexpensive way to resolve

issues that may arise.
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The main concern of this research is to investigate if reputation systems (ratings, reviews, referrals,
etc.) can enhance and accelerate the development of online dispute resolution to redress consumer
disputes in general, and how it can be done. According to Vilalta (2019) reputational feedback
systems became essential dispute avoidance tool, which seems to be true and confirmed by this study

in some different ways:

1)  This study indicates that the role of reputation systems embraces other functionalities, such as:
(i) promote consumer awareness of online dispute resolution procedures, (ii) incentivise parties
to participate of the process, (iii) and engage to settle as early as possible, so the consumer
would be satisfied and the business would get positive reviews and ratings, (iv) reputational
tools are also private self-enforcement mechanism of the online dispute resolution outcomes,
in the sense that if a trader does not comply with an agreement, the consumer tends to expose
it on the platform, which would negatively affect the business image.

2)  This study had shown that those platforms in which reputational tools (ReclameAqui and Better
Business Bureau) are used by consumers attract more users and have higher number of

complaints and percentage of dispute resolution.

In consonance with the multifaceted nature of a reputational tool, Koulu (2018) noted that it ‘does
not address the needs of an already escalated dispute, such functionalities encourage desired
behaviour in the future. Also, if there is an ODR service incorporated into the site, a user’s non-
compliance with the ODR decisions can be listed publicly to encourage future compliance and

transparency.’

The examples that Koulu (2018) set and were mentioned above embrace ReclameAqui and Better
Business Bureau scope that gathers consumers’ feedbacks and dispute resolution mechanisms. Their
outcomes show superior performance of their platform when compared to the EU ODR Platform, and

the biggest difference among them, besides the time they have been available for, is the lack of
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reviews and ratings tool in the EU Platform. Therefore, it leads to the conclusion that reputational
feedback tools are the key element for a successful consumer dispute resolution platform, and a well-
designed multi-tiered process when complemented with reviews, ratings and other forms of incentive
and private enforcement of the outcomes, may serve to the purpose of redress consumer disputes and

increase access to justice.

Yet, reviews and ratings can be used to generate metrics at businesses’ performance in handling
complaints that can be used as parameters to confer a trustmark to those companies with

commendable performance.

This study has not found a conceptual difference between the words trustmark and accreditation.
Apparently, accreditation is usually employed to describe the process in which a trusted and neutral
institution assesses whether a company follows certain previously established standards, and it is
entitled to carry a logo that proofs its compliance with that, whereas trustmark is more commonly
employed to describe the seal that is conceded after the accreditation or certification process, which

is often called as accreditation seal.

Awareness is an important element, but if the platform does not offer a set of other elements, such as
reliable information, structured, fair and transparent processes, independent and impartial bodies and
professionals with expertise in dispute resolution, many people being aware of it will not ensure they

will trust on the platform and the ODR services.

Trust is considered a vital precondition for sharing information, arousing generosity and empathy and

reciprocating trust-building moves in a negotiation process. (Ebner, 2011)
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Hence, to promote trust, the hybrid model should have a two-fold accreditation process. One in which
businesses would be assessed according to their engagement in resolving consumers issues (as it is
conducted by ReclameAqui and Better Business Bureau). And a second one in which alternative
dispute resolution entities are assessed according to the principles of expertise, independence,
impartiality, fairness, transparency and effectiveness, and other standards that the accreditation

provider could define (as it is conducted by the EU ODR Platform).

This model of accreditation system seems to be able to foster consumers trust on alternative dispute

resolution methods and professionals, and on the seriousness of the platform to protect their rights.

However, Balboni (2008, p. 42) highlighted that achieving people’s awareness is important for a
trustmark, but in order to preserve the trustfulness of the seal and process, the accreditation entity
must follow its own rules and invest in the accreditation process design. He added that ‘it is obvious
that a trustmark system which is based more on marketing than on quality can be very dangerous for

e-consumers and, in the long run, for the credibility of the trustmark system itself.’

During CNNMoney (2015) investigation it was found that Better Business Bureau did not comply
with its own standards and did not revoke the accreditation seal of companies that breached their
accreditation rules, and this fact may have had negatively impacted the trustworthiness of their
accreditation system, and a proof of that is the existence of numerous journalistic reports raising

questions about BBB accreditation process.

Heuvel (no date, p. 21) had raised a valid point when he said that ‘there seems to be an ever-growing
number of seals of different kinds. In the end this may create the undesired effect that people will not
know the value of any seal’. This is a valid concern, however, it does not exist any proof that
trustmarks are not efficient tools to enhance trust and awareness, so its potential benefits outweigh

the existence of this concern.
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The European Union created an e-commerce trustmark that is not linked to the EU ODR Platform,
and it is addressed only for companies which sell online. Those businesses who want to be entitled to
exhibit the European E-Commerce Trustmark seal must comply with its Code of Conduct, that
includes a clause where businesses compromise to inform consumers about the EU ODR Platform
and provide a link to the platform. The business application shall be addressed to a National E-
commerce Association. In Ireland, for example, this is conducted by the association Retail Excellence
that demands its affiliated to pay an annual subscription fee between 250 and 3,885 EUR, depending

on its number of employees.

The National E-commerce Associations offer a dispute resolution service to those consumers who
have an issue before an accredited business, and they have professionals who can intermediate the

dispute and help them to resolve it.

Apparently, some functions of the EU ODR Platform and the European E-commerce Trusmark
overlap, which may be confusing for consumers and counterproductive. The creation of the trustmark

is valuable, however, it should be incorporated or better integrated to the EU ODR Platform.

Another way to increase trust is to create an Ombudsman body to monitor the platform activities, and
to receive users’ complaints related to eventual inobservance to the ODR core principles by the
platform administrator. Consumer Financial Protection Bureau in the United States and Financial
Services and Pension Ombudsman in Ireland have this structure, where they provide online dispute
resolution services and monitor financial services providers, but another ombudsman body monitor

and handle complaints about the platform and its services.

The proposed hybrid model will count on reputational feedbacks tools and trustmark to promote trust
and awareness, and it proposes a change on the strategies to disseminate awareness. The

implementation of these strategies will depend on national and international regulation to oblige
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businesses to comply with them, or at least the creation of a global legal framework for ODR by a

respected organisation such as UNCITRAL.

6.5. Private and Public Enforcement Mechanisms: Building incentives in ODR

Regardless whether the online dispute resolution outcome is binding or not, the availability of

mechanisms to enforce online dispute resolution outcomes is the cornerstone to the platform success.

The effects that parties choose to attribute to their settlement is important to determine the most

suitable mechanism to enforce it, by public or private initiatives.

It is still possible that public and private initiatives collaborate with each other to monitor how
business have been conciliating their economic activity and consumers rights, and to balance this

relationship by implementing punitive measures of private or public nature if it is necessary.

If parties’ agreement constitutes a binding document, it means that it can be enforced by Court
proceedings, which at first might seem as a guarantee of access to justice, but as Cortés (2011) notes,
it does not make sense to enforce an ODR outcome in the Courts, for the same reason the parties
opted to resolve their dispute online (to save money and time). So, ‘ODR providers rely mostly on
self-enforcement mechanisms, such as trustmarks, blacklists, technological enforcements, deposits
and so on.” He added that the public initiative could enhance that by creating guarantees to these

enforcement mechanisms.

Reputational tools serve multiple finalities, and they ultimately serve as private enforcement

mechanisms. If a company does not comply with an agreement, it should interfere in the overall rating
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of the company, as well as the business could be included in a black list that indicates those business

that do not comply with ODR outcomes.

The trustmark process will also serve as a private enforcement mechanism when an accredited
business does not comply with an agreement and as consequence of it, the ODR Platform will cancel
its seal. The other functionalities that reputational tools have will be explored in the following

chapters.

6.6. Reputational Tools

As Devanesan & Aresty (2011) highlighted, enforcement of ODR outcomes is a fundamental aspect
of justice to ensure that injustices are appropriately addressed. And this study aimed to investigate if
reputational systems that include reviews, ratings, trustmark, white and blacklists, as well as many
other private enforcement mechanisms, could enhance the performance of online dispute resolution

platforms that deal with consumers’ disputes and appropriately address injustices.

Reputational tools, as previously mentioned several times in this work, accomplish several different
purposes which are elemental to sustain an effective online dispute resolution platform, such as:
bringing awareness to consumers and business about the platform, make them trust on the dispute
resolution process and that an eventual outcome will be complied with, incentivise parties to settle as
early as possible, and ultimately to serve as a mechanism to enforce ODR outcomes, which is the

focus of this chapter.

According to Fernandes, et al. (2018), the key element for ReclameAqui success, which is evidenced

by its 600,000 consumers researches and 30,000 complaints a day, ‘is the publicity of the results
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obtained. It causes, consequently, a concern to the companies regarding the building of a good

reputation in the market as well as to their buyers’. In the end, consumers tend not to buy from traders

that are likely to cause them too much trouble.

The hybrid model that this project proposes will take on board as many reputational tools as it exists

in the current days, as it follows:

1)

2)

3)

4)

5)

Reviews: this model will not distinguish reviews from complaints. Actually, reviewing a
business will be the entry point to the online dispute resolution process. The trader will be able
to opt out the form of direct contact that suits best (exchange of private messages or online
negotiation), and if parties do not settle at this stage, the process follow to the next level
(conciliation or mediation and finally recommendation).

Ratings: when the online dispute resolution process is closed, regardless its outcome (settlement
at any of the stages, parties’ withdrawal, recommendation), the consumer will be able to rate
his/her experience out of 10. This rating will compose a score for the company.

Business’ Score: ReclameAqui structure of scoring each company according to its performance
in resolving consumers’ problems seems to be appropriate, once consumers can compare
competitors, and decide in which trader they will trust to buy a product or a service from, and
this competition to reach the best score shall be able to enlarge compliance of ODR outcomes.
Blacklists: the more tools a platform offers, the more metric it is able to provide. So, relying
on the capability of the platform to generate various metrics, the hybrid model will provide
monthly and annual blacklists, similar to what ReclameAqui offers, listing those businesses
with higher number of complaints, lower response rates and lower dispute resolution index.
White lists: on the other hand, the platform will divulge those business that have higher response

rates and higher dispute resolution index in each month and year.
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6)  Trustmark: as mentioned in the chapter about awareness and trust, this hybrid model will count
on a two-fold accreditation process, where: (i) business that comply with certain standards will
be able to hold a seal that confirms their positive attitude towards consumers’ dispute resolution.
Business will be constantly monitored to check their continuously compliance with the
trustmark rules, and if they do not follow the rules, they will lose the. (ii) alternative dispute
resolution service providers will be constantly monitored and assessed regarding the online
dispute resolution administrator’s standards (that follows at least the ADR Directive principles:
expertise, impartiality, independence, transparency, effectiveness, and fairness). The same way
that happens to businesses, if the ADR entities stop to follow the accreditation standards, they

will no longer be able to hold the seal.

The above-mentioned mechanisms are purely private instruments, whilst some of the following
enforcement mechanisms came from the private sphere but will count on public co-operation for its

fully implementation.

6.7. Collaboration of Payments Intermediary Companies

There is a form of private enforcement of outcomes that is called self-execution, which is largely used
by eBay, and it receives this name, because business and consumers, when register to use the platform,
agree on its terms and conditions, that includes the use of a payment intermediary, such as PayPal, to
manage the payment according to a decision that is given in a dispute resolution process to provide

the compliance with this decision.

Also known as escrow accounts, PayPal and other payment providers administer payments to ensure

the consumer will receive what was bought, and the trader will be paid. However, in the eBay
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dynamic, the trader will only be paid when the good is shipped. If there is any issue from a transaction
where PayPal was intermediary, for example, eBay will handle the online dispute resolution process,
where parties first negotiate and if they cannot reach an agreement, eBay will render a decision, that
may generate a financial consequence to the trader. ‘“The money will actually be transferred to the
buyer or the seller account, and the traditional means of redress are still available for the unsatisfied

party.” (Hanriot, 2015-2016)

This hybrid model proposes a collaboration between the platform administrator and an escrow
payment, where those escrow payment users, when agreeing on the Terms of Use of the payment
intermediary, would be also agreeing on using it to comply with the ODR platform outcomes. So it
would mean that if a trader agreed to reimburse a consumer through negotiation, and the trader did
not voluntarily complied with the agreement, the consumer would be entitled to inform the platform
administrator and require an analysis of the case for the adoption of further measures, such as

transferring money from the business’ account in order to enforce the agreement they had reached.

Although the use of escrow payments is a private enforcement mechanism, it would require public
co-operation. Cortés (2018) suggested, that ‘regulators and enforcement bodies continue to monitor
and enforce compliance’ of ODR outcomes, and when it is necessary, to order the escrow payments
to freeze funds from those businesses that settle with consumers but do not engage in complying

them.’

6.8. Business Position on Search Engines

Cortés (2013, p. 33) had made a valuable suggestion regarding self-enforcement, which this study

entirely adheres to. The suggested mechanism would consist in a collaboration between the online
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dispute resolution platform and search engines such as Google to ‘rank down traders who have a high

number of unresolved complaints or that have not complied with final outcomes.’

Reputation plays a fundamental role in this type of enforcement mechanism, once the position a trader
occupies in the search engine list may impact their sales numbers, which consequently will impact
their profit. A company that occupies the first page of research on Google, for example, has more
chances to be contacted by the researcher than the other companies that have their webpages allocated

in the subsequent pages.

This private enforcement mechanism interferes at once in the trader reputation, number of sales and
its financial results, and that is why that this study proposed the addition of this feature to the hybrid

model of online dispute resolution platform.

6.9. Public Agencies

This study has already mentioned that the Brazilian Telecom Agency (ANATEL) and Prosecution
Office of the State of Rio de Janeiro had used ReclameAqui data to order telecom services providers
and a retail company to stop their sales until they resolved the issues that consumers were reporting

on ReclameAqui website.

This dynamic is also common in the health insurance sector in Brazil, where the national regulator
herein ANS (Supplementary Health Agency) may suspend the commercialization of new health
insurances when the service provider has been reported as breaching law and contracts, or when the

agency verified the insurer has a higher number of unresolved complaints. The action of this agency
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is not connected to an online dispute resolution platform, but this proposed model suggests the linking

between the platform and sectorial agencies.

Cortés & De La Rosa (2013, p. 424) also reckon this dynamic as an effective incentive for companies
to comply with ODR outcomes. But Cortés (2013, p. 23) noted that confidentiality and data protection
are fundamental aspects outlined in the ADR Directive, and any online dispute resolution
administrator should respect it. He added, though, that ‘the information contained in the ODR

platform, if appropriately shared, could improve the enforcement role of regulators.’

As usually Consumer Protection and Regulator Agencies have the power to impose fines to
businesses that have consistently breached the law, contracts and disrespected consumers’ right, if
online dispute platforms worked more closely and regularly with those bodies, businesses would not

want to take the risk of not complying with agreements they celebrated with its consumers.

This model proposes to send every three months a full report for consumer protection entities, and
public agencies on the businesses’ performance, regardless requirements in different periods that

should be granted, since respected confidentiality and data protection guarantees.

6.10. Enforcing Outcomes through European Small Claims

When discussing the future connection of online dispute resolution to judicial processes in Europe,
Cortés (2013, p. 16) mentioned that it was likely the EU ODR Platform would be linked to a court
procedure, such as European Small Claims, as long as the national courts had implemented e-justice
technology. Nonetheless, the author had argued that ‘such an option will not be available in the near

future at a global level.’
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Although courts in Europe had considerably advanced in terms of technology since 2013, and the
European Union had implemented the European Small Claims Procedure and the European Payment
Order, which are completely online procedures, these venues are not really connected to the EU ODR

Platform.

Users of the EU ODR Platform may become aware of these tools by using the diagnosis tool that the
EU ODR Platform offers, however, there is no indication that when parties do not reach an out-of-

court agreement they are referred for one of these expedients.

It may be a change that the European Union has under their radar and it is on the way to be
implemented, however, the difficulties that Cortés (2013, p. 16) highlighted regarding to a global
unification of ODR and e-Justice remains out there. A global implementation would have to rely on
a convention, such as the New York Convention, that guarantees to its signatories the enforcement of

arbitral awards in other signatories’ jurisdictions.

The Hybrid Model will defend the possibility of enforcing online dispute resolution outcomes through
Small Claims Procedures, as long as parties agree on the binding effect of the settlement, and as long

as the courts evolve to encompass this interconnection.

The Terms and Conditions for concession of a trustmark by the hybrid online dispute resolution
platform should foresee that the agreements celebrated between consumer and a business that hold a
trustmark would be binding on the parties, or only on the business in those jurisdictions where such

obligation cannot be imposed to consumers.

If the connection between online dispute resolution platform and Small Claims or European Payment
Order could properly function, consumer redress would be faster and more effective, considering that
documents, statements, and parties versions of the fact would be already available and could be

transferred to the court to decide on the matter.
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Another possibility that this connection would generate regards to the imposition of cost sanctions on
parties who do not engage in alternative dispute resolution. It would be clearer for the judges to
analyse if there was a refuse to participate in the process, and then allocates costs on the right side of

the dispute.

Even though, online dispute resolution mechanisms were developed and inserted in the consumer
field to avoid courts, it is extremely naive to think that court proceedings should be vanished
altogether. The role of online dispute resolution should be to redress most of consumers’ disputes,

indeed, but also to facilitate the use of litigation to redress those disputes that are still unresolved.

112



Conclusion

Online Dispute Resolution has been constantly evolving to the point that even this terminology has
been criticised by some authors that defend that ODR has surpassed its initial function of transposing
alternative dispute resolution techniques to the online environment and embraced numerous dispute

avoidance tools, including technology to be applied in courts.

Thus, this study had no intention to offer destructive criticism, but it aimed to investigate what has
been offered by three different platforms in terms of services, reputational tools (if they were
employed), and to identify which features of each website could be used in an improved model of

online dispute resolution and which ones should no longer be employed.

In order to equally assess each platform, this study established a framework that would take into

consideration:

1)  Design of platform: its features, structure and how it operates.

2)  Compliance with ADR Directive Principles: expertise, independence and impartiality,
transparency, fairness, and effectiveness.

3)  Essential Elements: Funding, Incentives and Enforcement of Outcomes.

4)  Achievements: its penetration within the Internet community where it is inserted, its
effectiveness in addressing consumers' complaints and having traders engaged in resolving
disputes (awareness and trust), and dispute resolution index.

This study has found that Reclame Aqui and the EU ODR Platform apparently observe all the

principles of online dispute resolution, while Better Business Bureau has some issues related to

transparency, independence and impartiality, mainly coming from the fact that businesses have to pay
for an accreditation seal. Moreover, it is not clear how BBB calculates each company’s score, and

there is a lack of policies and guidelines that would make their process more transparent.
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Reclame Aqui and Better Business Bureau are non-profit organisations, but Reclame Aqui does not
charge for any of the services, while BBB stipulates fees for accredited businesses. The EU ODR

receives public funding.

The EU ODR platform does not use any of the private enforcement mechanisms, which means that
the incentives that this platform offers to its users are minimal, once it only counts on the willingness

of businesses and consumers to resolve their issues out of court.

ReclameAqui and Better Business Bureau use reputational tools such as reviews, ratings, and
trustmark/accreditation seals. However, ReclameAqui still publishes white and blacklists, and every

year it promotes an event to award those businesses that committed to consumer dispute resolution.

Regarding structure and functionalities, the three platforms present some distinctions. ReclameAdqui
encompasses only negotiation, while the EU ODR Platform had recently included a direct negotiation
module and allows online mediation to happen. Better Business Bureau embraces various alternative
dispute resolution processes, however, most of them are only offered outside the platform (offline

procedures).

And the last aspect that was assessed on the three platforms was their outcomes. It is comprehensive
that Better Business Bureau has existed for over 100 years, ReclameAqui was founded 20 years ago,
while the EU ODR Platform was launched in 2016. This research has also considered that each

platform is addressed for different jurisdictions, and different aspects such as culture play a role in it.

However, the figures that ReclameAqui and Better Business Bureau has shown in their reports
(related to 2018) are significantly superior to the EU ODR Platform outcomes. ReclameAqui receives
an average of 30,000 complaints a day, which would represent almost the total of complaints that the

EU ODR Platform received in the entire year of 2018.
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In 2018, Better Business Bureau reunited over 1 million of consumers inquiries and complaints in
Canada and The United States. They claimed that their dispute resolution index for that year was of
78%. They did not account the number of reviews and they did not distinguish what was resolved

through their online platform or by face-to-face alternative dispute resolution.

The EU ODR Platform had reported that in 2018 only 1% of the cases was designated to ADR entities,

while it was not divulged the percentage of settlement.

ReclameAqui does not publicly inform its dispute resolution rates (users can check businesses dispute

resolution rate, though), but public awareness and trustworthiness are commendable.

The main difference between the most successful platforms (ReclameAqui and BBB) and the less
effective platform (EU ODR Platform) is the lack of reputational tools to use as private enforcement

mechanisms and incentives by the European website.

Therefore, this research had a hypothesis that reputational tools could enhance online dispute
resolution platforms to redress consumers’ disputes, and this hypothesis was tested through case
studies involving three different platforms (with and without reputational tools), and it has found that

those ones that use reputational tools obtained better results than that one that does not use them.

If reputation systems and ODR procedures are gathered in a unique platform that envisages conflict
management based on impartiality, independence, fairness, transparency, and effectiveness to redress
consumers and business issues, one can guarantee the survival of the another. A reputation system
that does not provide redress may be abandoned by their users at some point, once the efforts the
consumer had to write a review stand alone. ODR platforms can exist without reputation systems, but
it would be more challenging to create awareness among consumers and encourage them to use a

random platform to resolve disputes that does not adopt any measure to enforce its outcomes.

115



Thus, the conclusion of this study is that the tested hypothesis was confirmed by the findings on the
case studies. The answer for the research question is that reputational tools have the potential to
enhance online dispute resolution to redress consumer disputes, if other important aspects are
observed such as impartiality, independence, transparency, effectiveness and fairness of the platform

and ADR entities, as well as the use of public funding instead of private sponsorship.

Reflection

The biggest challenge that this research represented to me was to structure and put all my ideas
together that could be innovative, but it would be sensible and applicable to the online dispute

resolution field.

Technology and Law have always been a passion and understanding how online dispute resolution

came from and how it stands right now in different jurisdictions was a valuable experience.

Obviously, this study will not propose a magic formula that is capable to extinguish all the existent
gaps in the consumer disputes redress, but it has never been my intent. | have known ReclameAdqui
for a quite long time, and all my friends and relatives know of this platform as well, but | have noted
that most people | know in Ireland does not know how they could handle eventual issues with

businesses, which arouse my interest in this topic.

Collecting data and transposing it to my research in a way that the research question could be
answered was challenging, but I believe that it has been accordingly accomplished and that it will be

a significant contribution to the online dispute resolution realm.

116



Bibliography

Agéncia Nacional de Satde Suplementar, 2020. Suspensdo da Comercializagdo de Planos. [Online]

Available at: http://www.ans.gov.br/planos-de-saude-e-operadoras/contratacao-e-troca-de-

plano/planos-de-saude-com-comercializacao-suspensa

American Bar, 2002. What is Online Dispute Resolution? A Guide for Consumers. [Online]
Available at:

https://www.americanbar.org/content/dam/aba/migrated/2011 build/dispute resolution/consumerod

r.authcheckdam.pdf

[Acesso em 28 March 2020].

Ap. (2017).

Ap. (2019).

Balboni, P., 2008. Trustmarks. s.l.:s.n.

Becker, D. & Maia, A., 2018. ODR as an Effective Method to Ensure Access to Justice: The Worrying,
But Promising Brazilian Case. [Online]

Available at: https://www.mediate.com/articles/becker-odr-effective.cfm

[Accessed 09 May 2020].
Benyekhlef, K. & Vermeys, N., 2015. The End of ODR. [Online]

Available at: http://www.slaw.ca/2015/10/01/the-end-of-odr/

[Acesso em 26 03 2020].
Better Business Bureau, s.d. BBB Accreditation Agreement. [Online]

Available at: https://www.bbb.org/central-texas/for-businesses/about-bbb-accreditation/bbb-

accreditation-agreement/

Better Business Bureau, n.d. BBB Accreditation Standards. [Online]

Available at: https://www.bbb.org/bbb-accreditation-standards

117



Better Business Bureau, n.d. Consumer Code of Ethics. [Online]

Available at: https://www.bbb.org/northernindiana/get-consumer-help/consumer-code-of-ethics/

Better Business Bureau, n.d. Consumer Complaints. [Online]

Available at: https://www.bbb.org/consumer-complaints/file-a-complaint/get-started

[Accessed 21 April 2020].
Better Business Bureau, n.d. Dispute Resolution Rules and Brochures. [Online]

Available at: https://www.bbb.org/bbb-dispute-handling-and-resolution/dispute-resolution-rules-

and-brochures/dispute-resolution-mediation-rules-and-guide/

[Accessed 22 April 2020].
Better Business Bureau, n.d. History and Traditions. [Online]

Available at: https://www.bbb.org/atlanta/get-to-know-us/history-and-traditions

[Accessed 17 April 2020].
Better Business Bureau, n.d. Process of Complaints and Reviews. [Online]

Available at: https://www.bbb.org/process-of-complaints-and-reviews/reviews

BrightLocal, 2019. Local Consumer Review Survey. [Online]

Available at: https://www.brightlocal.com/research/local-consumer-review-survey/

[Accessed April 2020].
Central ~ Statistics Office (CSO), 2019. Type of |Internet Activities. [Online]

Available at: https://www.cso.ie/en/releasesandpublications/ep/p-isshh/informationsocietystatistics-

households2019/typeofinternetactivities/

[Accessed 31 March 2020].
Central Statistics ~ Office, 2019. Frequency  of Internet Usage. [Online]

Available at: https://www.cso.ie/en/releasesandpublications/ep/p-isshh/informationsocietystatistics-

households2019/frequencyofinternetusage/

[Accessed April 2020].
118



CFPB Ombudsman, s.d. CFPB Ombudsman. [Online]

Available at: https://www.consumerfinance.gov/cfpb-ombudsman/

CNNMoney, 2015. CNNMoney Investigates the BBB. [Online]

Available at: https://money.cnn.com/2015/09/30/news/better-business-bureau/index.html

[Accessed 17 April 2020].
Competition and Consumer Protection Commission, 2016. Enforcement Activities, Ireland: s.n.
Consumer Financial Protection Bureau, s.d. Consumer Financial Protection Bureau. [Online]

Available at: https://www.consumerfinance.qov/

Cortes, P., 2011. Online Dispute Resolution for Consumers in the European Union. s.l.:Routledge.
Cortés, P., 2013. A New Regulatory Framework for Extra-Judicial Consumer Redress: Where we are
and how to move forward. University of Leicester School of Law Research Paper N° 13-02.

Cortes, P., 2014. Online Dispute Resolution for Customers . Em: Online Dispute Resolution: Theory
and Practice - A Treatise on Technology and Dispute Resolution. The Hague, Netherlands: Eleven
International Publishing, pp. 151-173.

Cortés, P., 2018. Using Technology and ADR Methods to Enhance Access to Justice. International
Journal on Online Dispute Resolution, pp. 103-121.

Cortés, P. & De La Rosa, F. E., 2013. Building a Global Redress System for Low-Value Cross-Border
Disputes. International and Corporative Law Quarterly, April, Volume 62, pp. 407-440.

Cox, J., 2016. Wells Fargo just lost its accreditation with the Better Business Bureau. [Online]

Available at: https://www.cnbc.com/2016/10/20/wells-fargo-just-lost-its-accreditation-with-the-

better-business-bureau.html

[Accessed 17 April 2020].
Cruquenaire, A., 2004. Interview in Kauffmann-Kohler & Schultz [Interview] 2004.
De La Rosa, F. E., 2017. Scrutinizing Access to Justice in Consumer ODR in Cross-Border Disputes

- The Achille's Heel of the EU ODR Platform. International Journal on Online Dispute Resolution,
119



pp. 26-30.

DeMars, J. & Adamson, C., 2015. Online Dispute Resolution: An International Business Approach
to Solving Consumer Complaints. s.l.:AuthorHouse.

Devanesan, R. & Aresty, J., 2011. ODR and Justice - An Evaluation of Online Dispute Resolution’s
Interplay with Traditional Theories of Justice. In: Online Dispute Resolution: Theory and Practice -
A Treatise on Technology and Dispute Resolution. The Hague: Eleven International Publishing, pp.
263-305.

eBay, 2018. Annual Report, s.l.: s.n.

Ebner, N., 2011. ODR and Interpersonal Trust. In: Online Dispute Resolution: Theory and Practice

- A Treatise on Technology and Dispute Resolution. The Hague: Eleven International Publishing, pp.

215-248.
E-commerce Europe, n.d. Trust E-commerce Europe. [Online]
Available at: https://www.ecommercetrustmark.eu/

[Accessed 07 May 2020].
Egan, K., 2018. Egan: $275K-plus to fight bad review from the Better Business Bureau. [Online]

Available at: https://ottawacitizen.com/news/local-news/egan-275k-plus-to-fight-bad-review-from-

the-better-business-bureau/

European Comission, 2017. Report on the functioning of the European Online Dispute Resolution
platform established under the Regulation (EU) No 524/2013 on online dispute resolution for
consumer disputes, s.l.: s.n.

European Commission, 2018. Functioning of the European ODR Platform - Statistics 2nd Year, s.1.:
s.n.

European Commission, 2020. Report on the application of Directive 2013/11/EU of the European
Parliament and of the Council on alternative dispute resolution for consumer disputes, s.l.: s.n.

European Commission, n.d. Online Dispute Resolution - Dispute resolution bodies. [Online]
120



Available at: https://ec.europa.eu/consumers/odr/main/?event=main.adr.show?2

[Accessed 29 April 2020].
European Consumer Centre Ireland (ECC), n.d. Solving disputes online: new Online Dispute
Resolution (ODR) platform for consumers and traders. [Online]

Available at: https://www.eccireland.ie/consumer-rights/online-dispute-resolution-odr/

[Accessed 03 April 2020].

European Parliament and of the Council on Online Dispute Resolution for Consumer Disputes, 2013.
Regulation (EU) No 524/2013. s.1.:Official Journal of the European Union.

Facebook, 2020. Facebook Investor Relations. [Online]

Available at: https://investor.fb.com/resources/default.aspx

Fernandes, R. V. d. C., Ono, T. T. & Cardoso, G. E. B., 2018. The Expansion of Online Dispute
Resolution in Brazil. International Journal of Court Administration, July, Volume 9, pp. 20-28.
Financial Services and Pensions Ombudsman, n.d. Financial Services and Pensions Ombudsman.
[Online]

Available at: https://www.fspo.ie/

[Accessed 08 May 2020].

Fisher, R., Ury, W. & Patton, B., 2011. Getting to Yes - negotiating an agreement withouy giving in.
New York: RH Business Book.

Hanriot, M., 2015-2016. Online Dispute Resolution (ODR) as a Solution to Cross Border Consumer
Disputes: The Enforcement of Outcomes. McGill Journal of Dispute Resolution.

Heikkinen, S., 2019. Can You Trust the Better Business Bureau?. [Online]

Available at: https://www.dealnews.com/features/What-Happens-When-Y ou-Submit-a-Complaint-

to-the-Better-Business-Bureau/1946621.html

[Accessed 17 April 2020].

Heuvel, E. v. d., n.d. Online Dispute Resolution as a Solution to Cross-Border E-Disputes - An
121



Introduction to ODR. [Online]

Available at: https://www.oecd.org/internet/consumer/1878940.pdf

[Accessed 05 May 2020].

Hornle, J., 2012. Encouraging Online Dispute Resolution in the EU and Beyond-Keeping Costs Low
or Standards High?. Legal Studies Research Paper N° 122/2012, Queen Mary University of London,
School of Law.

Hdornle, J., Hewitson, M. & Chrernohorenko, 1., 2018. Online Dispute Resolution and Compliance
with the Right to a Fair Trial and the Right to an Effective Remedy. Technical Study on Online
Dispute Resolution Mechanisms, 14-16 November.

Internet Live Stats, 2016. Internet Users by Country. [Online]

Available at: https://www.internetlivestats.com/internet-users/brazil/

[Accessed 05 April 2020].
Irish  Times, 2003. Inventor of cyberspace steps back to the present. [Online]

Available at: https://www.irishtimes.com/business/inventor-of-cyberspace-steps-back-to-the-

present-1.356860

[Acesso em 26 03 2020].

Koulu, R., 2016. Blockchains and Online Dispute Resolution: Smart Contracts as an alternative to
enforcement. Scripted, pp. 41-69.

Koulu, R., 2018. Law, Technology and Dispute Resolution - The Privatisation of Coercion.
s.l.:Routledge.

Lederer, N., 2018. The UNCITRAL Technical Notes on Online Dispute Resolution — Paper Tiger or
Game Changer?. [Online]

Available at: http://arbitrationblog.kluwerarbitration.com/2018/01/11/new-found-emphasis-

institutional-arbitration-india/

[Accessed 01 May 2020].
122



Luca, D. P., 2018. E-BAY DISPUTE RESOLUTION AND REVOLUTION: AN INVESTIGATION ON
A SUCCESSFUL ODR MODEL, s.1.: s.n.

Mania, K., 2015. Online Dispute Resolution: The future of justice. International Comparative
Jurisprudence, pp. 76-86.

Migalhas, 2016. Reclame Aqui ndo tera de indenizar médica por publicacdo de paciente. [Online]

Available at: https://www.migalhas.com.br/quentes/238872/reclame-agui-nao-tera-de-indenizar-

medica-por-publicacao-de-paciente

[Accessed 10 April 2020].

Nascimento, M. T. & Barbosa, M. A., 2016. The Phenomenon Place Your Complaints”from the Point
of View of Juridical Antropology: An Example of Juridical Pluralism. Revista Juridica Cesumar,
September-December, Volume 16.

Pasquali, M., 2020. E-commerce in Brazil - Statistics and Facts, s.l.: s.n.

Poblet, M. & Ross, G., 2011. ODR in Europe. In: Online Dispute Resolution: Theory and Practice -
A Treatise on Technology and Dispute Resolution. The Hague: Eleven International Publishing, pp.
465-481.

Pope, L., 2018. How To Spot A Fake Online Review, s.1.: s.n.

Rainey, D. & Katsh, E., 2011. ODR and Government. In: Online Dispute Resolution: Theory and
Practice - A Treatise on Technology and Dispute Resolution. The Hague: Eleven International
Publishing, pp. 249-261.

ReclameAqui, 2020. Prémio Reclame Aqui - Regulation. [Online]

Available at: https://storage.googleapis.com/premiora-files/2020/requlamento2020.pdf

Retail Excellence, n.d. Retalil Excellence. [Online]

Available at: https://www.retailexcellence.ie/

[Accessed 07 May 2020].

Rogers, V., 2014. Knitting the Security Blanket for New Market Opportunities - Establishing a Global
123



Online Dispute Resolution System for Cross-Border Online Transactions. Online Dispute Resolution:
Theory and Practice - A Treatise on Technology and Dispute Resolution, pp. 107-124.

Rule, C. & Singh, H., 2014. ODR and Online Reputation Systems. In: Online Dispute Resolution:
Theory and Practice - A Treatise on Technology and Dispute Resolution. The Hague: Eleven
International Publishing, pp. 175-196.

Saunders, M., Lewis, P. & Thornhill, A., 2019. Research methods for business students. Harlow:
Pearson Education Limited.

Schmidt-Kessen, M. J., Nogueira, R. & Cantero, M., 2019. Success or Failure? Effectiveness of
Consumer ODR Platforms in Brazil and in the EU. Copenhagen Business School Law Research
Papers Series No. 19-17, 18 April.

Silva, R. A., Fernandes, R. V. & Gomes, A. O., 2018. ODR in Brazil: Challenges and Perspectives
of Use, Brasilia: s.n.

Statista Research Department, 2020. Increase in supermarket and online sales after the coronavirus
(Covid-19) outbreak in France during February 24 to 22 of March, 2020, s.1.: s.n.

Terra, 2011. Justica proibe Lojas Americanas de Vender pela Internet. [Online]

Available at: https://www.terra.com.br/economia/justica-proibe-lojas-americanas-de-vender-pela-

internet,b08a7bc18b72d310VagnCLD200000bbcceb0aRCRD.html

The European Parliament, 2013. Directive 2013/11/EU of The European Parliament and of the
Council of 21 May 2013. [Online]

Available at: https://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:32013L0011&from=EN

[Accessed 31 March 2020].
The European Union, 2012. Consolidated Version of the Treaty on the Functioning of the European
Union. [Online]

Available at: https://eur-lex.europa.eu/legal-
124




content/EN/TXT/PDF/?uri=CELEX:12012E/TXT&from=EN

The United Nations Commission on International Trade Law (UNCITRAL) - Working Group 111,
2017. Technical Notes on Online Dispute Resolution. [Online]
Available at:

https://www.uncitral.org/pdf/english/texts/odr/\/1700382 English Technical Notes on ODR.pdf

[Accessed 28 March 2020].

Thiessen, E., Miniato, P. & Hiebert, B., 2011. ODR and eNegotiation. In: Online Dispute Resolution:
Theory and Practice - A Treatise on Technology and Dispute Resolution. The Hague: Eleven
International Publishing, pp. 341-368.

Thomson Reuters, 2016. The Impact of ODR Technology on Dispute Resolution in the UK. [Online]

Available at: https://blogs.thomsonreuters.com/legal-uk/wp-

content/uploads/sites/14/2016/10/BLC ODRwhitepaper.pdf

[Accessed 10 April 2020].
Tribunal de Justica do Estado de Sdo Paulo (TJSP), n.d. Quem Somos. [Online]

Available at: https://www.tjsp.jus.br/QuemSomos

[Accessed 05 April 2020].
TripAdvisor, 2020. TripAdvisor. [Online]

Available at: https://www.tripadvisor.com/

[Accessed April 2020].

u.S. Congress, 1996. Section 230 of Communication Decency Act.
s.|.:http://mww.columbia.edu/~mr2651/ecommerce3/2nd/statutes/CommunicationsDecencyAct.pdf.
United Nations, 1958. Convention on the Recognition and Enforcement of Foreign Arbitral Awards.
New York, s.n.

Vargas, M., 2012. Presidente do ReclameAQUI fala sobre Operagdo Tututu na Jovem Pan

[Interview] 2012.
125



Vilalta, A. E., 2019. Reputational Feedback Systems and Consumer Rights: Improving the European
Online Redress System. International Journal of Online Dispute Resolution, Volume 1.

Voet, S., 2013. Public Enforcement & A(O)DR as Mechanisms for Resolving Mass Problems: A
Belgian Perspective. In: A. Stadler & C. Hodges, eds. Resolving Mass Disputes: ADR and Settlement

of Mass Claims. Cheltenham: Edward Elgar Publishing, pp. 1-21.

126



