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Abstract 

This study has been carried out to appraise the various methods applied in conflict resolution 

and, most probable, mediation as opposed to negotiation, litigation, among others. The study 

will also incorporate recommendations for the proposed alternative dispute resolution in Dublin, 

Ireland. This research will evaluate the views regarding mediation as a form of ADR and Case 

Management in Ireland. It will also evaluate the views of mediation as a form of alternative 

dispute resolution incorporated in many judicial proceedings and other government-related 

prospects. This research was incorporated explanatory approaches. The target population was 

institutions' administrators, judicial officers and local leaders, not forgetting those from faith-

based organisations. The sampling method used in the study was purposive because sampling 

people randomly in public settings and the people involved in judicial proceedings. Considering 

the population sample selected, around 400 participants were spotted and included in the 

research study. Questionnaires were also administered to the respondents or participants and 

Incorporated highly-trained research assistants. Throughout the study, data analysis was 

conducted and Incorporated the qualitative methods of data collection. Data was then collected, 

and the results were provided and well presented. This study found that many alternative 

methods were used in dispute resolution across Dublin, Ireland, although mediation is the most 

preferred method of conflict resolution across The Nation and other parts of the world. The main 

issue discovered was that many cases took a long time before reaching their conclusion, and this 

was attributed to corruption incidences, judges' misconduct, officers being abused by judges and 

judges' involvement in politics and also having few judges in the court system with the limited 

evidence with regards to the civil case nature. Mediation implementation was considered to be 

more effective compared the litigation and negotiation in terms of cost-effectiveness, simplicity 

and having consumed less time in its proceedings and processes involved having lack of self-

awareness and the proposed ways of amending co-processors rules to providing for mediation 

as a method of ADR lead to barriers opinions and suggestions that mediation could be made a 

voluntarily based approach. The main consequences that were discovered included injustices and 
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judges being unfair, and also corruption. All of these lead to inadequate reforms in the courts of 

Ireland, thus dissatisfaction. The main attribute of dissatisfaction leads to the recommendation 

of an active ADR in the judicial systems of Ireland. 

  



 
 

viii 
 

Table of Contents 

Declaration ..................................................................................................................................... iv 

Dedication ........................................................................................................................................ v 

Abstract........................................................................................................................................... vi 

1. Chapter One: Introduction ......................................................................................................... 1 

1.1 Introduction .............................................................................................................................. 1 

1.2 Background Information .......................................................................................................... 2 

1.3 Statement Of The Problem ...................................................................................................... 7 

1.4 Research Questions .................................................................................................................. 7 

1.5 Research Objectives ................................................................................................................. 8 

2.0 CHAPTER TWO: REVIEW OF LITERATURE ................................................................................ 9 

2.1 Introduction .............................................................................................................................. 9 

2.1.1 Mediation .............................................................................................................................. 9 

2.1.2 Definition Of Mediation ........................................................................................................ 9 

2.2 Dispute And Conflict .............................................................................................................. 12 

2.2.1 Mediation In Dispute Resolution And Management ......................................................... 14 

2.2.2 Development Of Mediation ................................................................................................ 15 

2.2.3 Mediation Processes ........................................................................................................... 17 

2.2.4 Styles And Forms Of Mediation .......................................................................................... 20 

2.2.4.1 Evaluative Mediation ....................................................................................................... 21 

2.2.4.2 Transformative Approach ................................................................................................ 22 

2.2.5 Styles Versus Continuum .................................................................................................... 23 

2.2.6 Significance of Mediation ................................................................................................... 24 

2.3 Theoretical Framework And Normative Environment ......................................................... 26 

2.3.1 Contracts Within The Legal System In Mediation .............................................................. 32 

2.3.2 The Contract As An Instrument Of Structural Coupling..................................................... 32 

2.3.3 Contract Law And Theory Examining Civil And Commercial Mediation ........................... 33 

2.4 The Social Practice of Mediation ........................................................................................... 36 



 
 

ix 
 

Chapter Three: Methodology ...................................................................................................... 43 

3.1 Introduction ............................................................................................................................ 43 

3.2 Research Methods .................................................................................................................. 43 

3.3 Data Analysis ..................................................................................................................... 44 

3.5 Study Design ........................................................................................................................... 45 

3.6 Study Population .................................................................................................................... 45 

3.7 Data Collection ....................................................................................................................... 45 

Chapter Four: Discussion ............................................................................................................. 46 

4.2 Adoption Of Mediation As An ADR For Judicial Proceedings ............................................... 48 

4.3 The Views On Mediation As An Alternative Method To Dispute Resolution ...................... 50 

4.4 Integration Of Mediation As An Alternative Dispute Resolution In Judicial System .......... 51 

5.4 Conclusion .............................................................................................................................. 51 

6.0 Recommendations ................................................................................................................. 53 

6.1 Government............................................................................................................................ 53 

6.2 Civil Society Organisations ..................................................................................................... 54 

6.3 Local Community .................................................................................................................... 54 

6.4 International Community ...................................................................................................... 54 

6.5 General Recommendations ................................................................................................... 54 

6.6 Future Recommendations ..................................................................................................... 55 

7.0 References .............................................................................................................................. 58 

 

  



 
 

1 
 

1. Chapter One: Introduction  

1.1 Introduction 

Mediation has been used as a form of conflict resolution in Ireland. It could be used as 

an alternative in dispute resolution processes. The Alternative Dispute Resolution (ADR) has 

also been accepted in the legal profession and general public in the previous years. Many 

Ireland courts need the parties involved to resort to the ADR before allowing the emerging and 

existing cases to be tried (Genn, Riahi, and Pleming, 2013). The increased popularity of 

Alternative Dispute Resolution could be explored using the increased caseloads in these courts. 

According to Kenny (2020), this is a perception that ADR inputs few costs compared to 

litigation, which is a confidentiality preference and the suggestions of many parties to control 

others or individuals to have control upon selecting individuals who can decide the existing 

dispute. In Irish Law, the responsible parties incorporated in a contract could choose to 

encompass any dispute arising and settle in the foreign country's courts of jurisdiction, among 

other dispute mechanisms, including arbitration.  

Possible motives behind challenges faced by the civil justice system of Ireland have led 

to more research. The delays encountered in the Justice discussion leading to passing a 

resolution of various cases result from insufficient judges, technical and procedural entities 

related to civil procedures, and inflexibility of the law. The existing corruption allegations 

include various malpractices like file misplacement, inherent inefficiencies, communication 

barriers, and inadequate people training, among other proceedings whereby the judge has to 

mention a few of these allegations. The alternative dispute resolution tends to vary from one 

country to another, depending on their cultures. Teague et al. (2020) argue that the ADR 

incorporates two historical types. They include resolving conflicts from the judicial mechanisms 

and their informal methods linked to the official judicial mechanisms. The ADR also 

incorporates informal and formal tribunal and mediative processes.  
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The ADR procedures incorporate classic formal tribunals and private judges (Kenny, 

2020). This classic formal process can be a mediation referral for the court selects the next 

judge or mediation panel. Mediation activities are said to have emerged in ancient times. For 

example, ancient Greece developed a practice whereby the non-marital mediator was known as 

pyroxenites. The Roman community had various names attached to mediators, such as 

philanthropist, medium, intercessor, among many others, and then finally, the mediator. The 

Irish community has considered the mediator a special figure, all sacred ones with particular 

respect and whose roles attached to them exceeded those of a tribal chief. McGowan (2018) 

indicates that several tribal communities have practised mediation techniques for many years. 

1.2 Background Information  

The aspect of alternative dispute resolution ADR has been widely exempted by the 

general public and legal profession and the recent or contemporary society. Many countries 

worldwide, including Ireland and the United States, have had some courts in need of some 

parties to be section of ADR, especially mediation through the meeting of the purchased cases 

to be tried (Teague et al., 2020). ADR has been having increased polarity, which could be 

expressed by the increment of traditional court and workload, the belief that ADR incorporates 

low costs compared to any other form of conflict resolution such as litigation (De Palo et al., 

2011). Also, ADR has a confidentiality preference, and some parties involved could have more 

powers to control the selection of people who will preside over the matter. In Irish law, what 

has been involved in a contract may think of having any dispute settled in any jurisdiction in 

other courts of foreign countries through the use of ADR approaches would incorporate 

arbitration mechanism (Chong and Zin, 2012). The various challenges experienced in the Irish 

courts system in Ireland are as much to be subject to the very many studies that have been 

carried out. The existing blazer of dispensing Justice of discussion and passing a resolution of 

cases has resulted from a shortage of Judges across the country, which could also incorporate 

technical and procedural requirements related to civil procedure and law inflexibility. All this 
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has been amid malpractices such as corruption allegations involving inherent efficiency, poor 

personal training, low morale, file misplacement communication and language barriers, 

concomitant requirements and recording of proceedings of the person of the judge involved. 

The alternative dispute resolution tends to differ by cultural appropriation and country. There 

are two historic types of alternative dispute resolution: the informal methods attached to the 

official judicial approaches and dispute resolution away from official judicial approaches. 

In this case, alternative dispute resolution incorporates informal and formal tribunals 

and informal and formal mediative processes. Arbitration has been incorporated into the classic 

formal tribunals. The classic form of mediation process is considered a mediation referral 

before the court appoints a panel of mediation. The mediation activity seems to have appeared 

in history of mankind, where historians presumed the Phoenician commerce incidences. 

Mediation is a practice that was developed in ancient Greece, and Proxenetas was the common 

name for mediation. What followed was the Roman civilisation and this letter's reorganisation 

of mediation. There were various names of plants that Romans used to call mediators. These 

names include intercessor, philanthropist, interlocutor, medium, internuncios, interpolator, 

conciliator and mediator.  

A mediator in various cultures could be called a sacred figure with some respect and 

having a role that overlaps any tribal chief or a traditional wise man. Many tribal communities 

and societies have tried to incorporate mediation practices worldwide for decades. For 

instance, in China, the People's mediation committees have played an important role in 

resolving more fun 7 million disputes and conflicts yearly about societal principles that have led 

to the coexistence of peace. Other communities in Ireland have based their conflict resolution 

processes and made them adopted their dispute resolution procedures to help in resolving 

conflicts around various communities. Additionally, recruiting mediators, having created a 

mediation and conciliation service, was based on resolving labour disputes across many 

destinations. In such a case in America, in 1976, some legal scholars were set to continue using 
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the Roscoe pound legacy through brainstorming the possibilities of improvements in the 

American legal system (Treviño, 2017). The increased demand for alternatives to the litigation 

led to the materialisation of the multi-door courthouse concept and the contrasting notion of 

the neighbourhood Justice centre. Mediation has therefore been a facilitative process whereby 

disputing or conflicting authorities are forced to incorporate an impartial third party who is the 

mediator to help arrive at a resolution. A mediator is not authorised to make any decision for 

both parties, but they use various techniques, skills and procedures to help the conflicting 

parties negotiate and arrive at a solution without adjudication. This helps maintain valuable 

relations between these parties. In Ireland today, some institutionalised methods have also 

been incorporated into dispute resolution.  

1.2.1 Litigation 

This is a dispute resolution system that has been institutionalised without it having any 

procedures as indicated in the civil procedure act. This method of conflict resolution 

incorporates an appointment of an adjudicator, the magistrate judge. Its formal procedures are 

always carried out in law courts. Whenever a civil dispute arises, the party that is aggrieved is 

entitled to come up with proceedings against the aggressor since they have to file a 

complainant setting out the claims' nature while seeking intervention in the law courts. The 

filed information in the court requires some fee. Litigation fully realises the law as the 

resolution is to arrive through a process or procedures.  

The litigation model is characterized by the following features or characteristics. This 

model is adversarial, and therefore the court acts as the referee between the conflicting 

parties. The conflicting parties could be the state, individuals, two countries, companies, etc. 

The court takes a non-partisan role in the litigation model. The court, therefore, arbitrates the 

disputes through the court system. Judges pass a judgement after hearing and analyzing the 

evidence presented by the parties through examination and cross-examination.  
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The litigation model is almost always public. In many cases, conflict resolution through 

litigation informs lawsuits, making them public. As a result, the general public, including the 

media, is open to following court proceedings and presenting them to the public. Consequently, 

parties are subject to having their reputation damaged, or they may have private information 

leaking to the public, which could negatively impact the side of the conflicting parties. The 

plaintiff in the litigation model will always be in haste to file lawsuits against the offenders to 

pressure the court and influence public opinion (Deffains et al., 2017). Litigation is a formal 

conflict resolution process that allows the use of state/national (the laws of the land) and 

regional and international laws. Moreover, it is a process that entails the use of clearly 

explained procedural and evidential rules. A formal process is always the disclosure of evidence 

in various forms like testimonials, real, demonstrative and documented evidence. 

Litigation also incorporates legal assessment of evidence and case. This means that 

there is the presentation of each party’s issues or conflicts, among others. The court judges 

have to come up with the final verdict after assessing the presented cases. Also, the cases could 

be solved by external expertise in the court. As a characteristic, the decision becomes easy as 

legal judgements are well examined for both parties. The parties could also provide 

contradicting information, thus giving the expertise a hard time arriving at the final decision. In 

this case, witnesses and their examination come in to verify the evidence presented.  

Litigation has been considered costly due to its long procedures leading to legal 

formulations (De Palo et al., 2011). The more it prolongs its proceedings, the more likely the 

charges to apply. This also applies to the time-consuming aspect. Compared to other conflict 

resolution methods, litigation takes much time and expense. This is associated with the court's 

docket congestion and delays since the proceedings in court have to follow some procedures. 

This could be a limiting factor, thus making it not recognized or selected in many dispute 

resolution prospects. There is also a power imbalance in litigation. This characteristic is 

determined by the nature of the dispute and the amount at issue. It is considered ineffective as 
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it impacts the capability of parties in settling cases. The parties could sometimes have powers 

or control over the litigation. Judge is included in litigation processes. This is because this model 

incorporates the judicial or court systems in decision making. This, therefore, gives it the ability 

to make renowned decisions. Other forms of conflict resolution may fail to include judges as 

there are arbitrators and mediators. 

1.2.2 Arbitration 

This type of conflict resolution method involves the parties agreeing on the submission 

of their dispute to a third party, known as the arbitration panel of an arbitrator. The work of an 

arbitrator is to conduct a hearing where there is the provision of evidence on the parties 

involved. The arbitrator is mandated to determine the liability that renders a decision to help 

resolve the existing dispute. The parties also have to agree only enough on whether the 

decision made by the arbitrator will be a binding factor. There is an attitude that is privately 

chosen and paid for by the disputants. The procedural rules could be set by the organisation 

governing arbitration conducts or statutory, for instance, the chartered institute of arbitrators. 

From the study carried out and observations, it is indicated that arbitration amalgamates with 

litigation in the dispute resolution process, and it is more costly if the problem of incorporating 

litigation remains constant or unmitigated in the dispute resolution processes or procedures. 

The decision made by the arbitrator is subjected to procedural error under the appellate 

review. Arbitration as a method of conflict resolution can also be private, and this arises from 

the terms of the contract between the parties involved as per the statute or rule.  

1.2.3 Negotiation 

This method of dispute resolution is frequently used. This is defined or referred to as the 

process where many parties in conflict confer together in good faith to ensure settling a matter 

of mutual concern is achieved. This is not a compulsory or institutionalised method. It has 

existed in its informal nature is it occurs disco the litigation stages, and this is a natural 

procedure in which the parties involved an attempt to resolve a dispute before venturing into 
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the litigation method. When negotiations fail, litigation just takes over. Negotiation has to 

remain informal since it is a social facility incorporating and resolving human interactions and 

behaviour. The approach associated with negotiation would be principled or positional. Under 

the positional negotiation, the divergent parties must concede their positions until a solution 

arrives. In the principled negotiation approach, the parties have to generate options that focus 

on the interest of arriving at an agreement depending on the objective criteria (Chong and Zin, 

2012). This method of conflict resolution tends to act under the basis of mediation which is also 

the most important method of alternative dispute resolution in Ireland.  

1.3 Statement Of The Problem 

Legal systems of laws give important construction to the goal of many debates. 

Notwithstanding, a few disputants will just agree through cooperative cycles. Still, a few 

debates need the state's coercive force to implement a goal. The insufficiencies of the current 

strategies for question goals have been abundantly discussed. The legal framework faces basic 

difficulties in giving the conveyance of administrations and the allotment of equity as well as 

moving with the times considering the unavoidable changes and advancements in the public 

arena. There is a call for Judicial Reform in Ireland. There are banters on how clashes and 

questions are settled in the public eye and how the current techniques can be enhanced. The 

present common equity framework is done by gathering the requirements of every single Irish 

resident. There has been a general disappointment at how the courts have been run, and 

individuals are searching for alternative debate goal techniques. The issue, accordingly, is 

whether the overall Irish set of laws and the Irish society ought to remember mediation for the 

formal general set of laws of question goal. Against this foundation, this study centres around 

evaluating mediation as a form of ADR. 

1.4 Research Questions 

 What is the significance of mediation over other methods of conflict resolution? 

 What are the mediation views of mediation as an ADR?  



 
 

8 
 

 How can mediation be adopted as an ADR in judicial systems? 

1.5 Research Objectives 

 To appraise mediation as a method used in conflict resolution as opposed to others.  

 To assess mediation views as an alternative dispute resolution method.  

 To explore if mediation has to be adopted as an ADR in the judiciary processes.  
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2.0 CHAPTER TWO: REVIEW OF LITERATURE  

2.1 Introduction 

2.1.1 Mediation 

Mediation has been the most used method of conflict resolution between individuals, 

organizations, groups and nations. This method has been majorly used because it uses 

voluntary and non-coercive approaches, allowing the conflicting groups to make the ultimate 

decision. Therefore, the outcome of the resolution processes is not in any way imposed by a 

third party. There is no single definition for mediation since people have different meanings and 

understanding of mediation. Therefore, there has been a debate about a universally accepted 

definition for mediation. This chapter will discuss the various schools of thought on mediation 

and their understanding. Moreover, this chapter will also discuss the various styles and 

approaches to mediation and the current status of mediation in Europe and Ireland. 

2.1.2 Definition Of Mediation 

Mediation represents a significant diplomatic approach to solving or managing conflicts 

from an armed conflict context. Various definitions of mediation are in existence. Bercovitch, 

for instance, defines it as a conflict resolution process whereby the conflicting parties are 

assisted by a mediator (individual, group, organization or state) to change their perceptions, 

feelings or attitudes against each other without applying force or authority. Years later, another 

term, "International mediation", rose which was defined as a reactive method of conflict 

management where disputing parties accept or seek assistance from a third party, could be an 

individual, state or organization to change their attitudes towards each other and to settle their 

disputes without authority of law or the use of force. However, a notable disparity arises 

concerning the role of the mediator in the above definitions. 

In contrast, the first definition emphasizes on the mediator’s role as major in changing 

perceptions of the conflicting parties. The second definition stresses on resolution and 
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settlement of the issues at hand. Others have defined mediation as a mode of negotiation 

whereby a third party assists the conflicting parties in seeking solutions for their problems since 

they cannot. Mediation is the process through which conflicts are managed through the use of 

a third party without the use of force. The salient characteristic of mediation is that the 

involved parties fully control the mediation process. Besides choosing to enter into the 

mediation process, they also select the terms and conditions to settle the dispute therein. 

Different features that distinguish mediation from other forms of dispute resolution have been 

discussed. It is an assisted process conducted with the support of a mediator or else referred to 

as the third party. Where two or more people, communities, or companies fall into a conflict 

they cannot solve, they may engage a neutral person to assist them in solving their problems 

(Plowman, 2007). The Mediator is the judge or the arbitrator in the process. However, they 

have no power to influence the decisions made by the conflicting parties. They assist the parties 

in exploring various alternatives to solve their issues and also assist them in understanding 

every party's point of view or position. They rather facilitate the decision-making process. 

It is a voluntary process that allows parties to enter into mediation voluntarily and can 

withdraw at will any time during the mediation process. However, this could be limited if an 

agreement dictates otherwise. Mediation is an unanimously requested method by the 

conflicting parties. Each side gets the opportunity to express their views and ideas about the 

issue at hand and, in the same way, listen to other parties' ideas and views. The mediation 

model is impartial. The process should not be affected by the third party's prejudices or biases 

(Plowman, 2007). This allows the conflicting parties the freedom and the capacity to address 

their issues themselves without responding to instructions or guidelines from the Mediator. The 

Mediator's job is to create a channel for communication instead of impeding it. The Mediator's 

work encourages the conflicting parties to agree rather than decide. 

The process is mostly conducted discreetly so that any discussion unless agreed by the 

parties involved, remains private and confidential among the members. In manner cases, the 
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members in the dispute would be required to sign a confidentiality agreement or a binding 

contract before the mediation process begins. They are prevented from sharing the information 

discussed; otherwise, sharing the information could lead to punishment or the agreed 

penalties. External factors that may influence the discussions in the mediation process are 

avoided in every way possible. 

Generally, several elements are prevalent from the above definitions; 

First, mediation entails efforts to manage conflicts actively. It involves diplomatic 

techniques open for use by individuals, states and organizations. It focuses on the use of 

peaceful means to resolve conflicts rather than the use of force. However, the skills and ability 

to influence as a mediator determines who succeeds in solving disputes than others(Mediator). 

The constructive definition is therefore viewed as a process geared towards creating peaceful 

interactions between two or more conflicting parties. Therefore, mediation's overall aim is 

understood as seeking solutions to conflicts.  

Secondly, mediation as a method of conflict resolution is voluntary. The conflicting 

parties make the final decision and hence are the main determiners of the outcome of the 

mediation process. Although mediators, to some point, might put pressure on the parties to 

accept a certain peace deal, the parties remain the sole determiners of the outcomes; they 

might accept or reject the agreed terms.  

Thirdly, the mediation process cannot happen without a mediator. However, the 

mediator does not have the freedom to take sides; otherwise, the process will be biased. The 

mediator remains a secondary actor in the mediation process. This does not mean that the 

mediator is external to the conflict. In some cases, the mediator might be part of the conflicting 

social and still act as a mediator. According to research, mediators sought from within the 

society bring some advantages to the peacemaking process. Therefore, mediation is a method 

of conflict resolution with the third party’s assistance and with the overall aim of bridging the 

gap between conflicting parties. It differs from other methods in that it does not use force and 
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the conflicting parties determine the outcome of the process. Therefore, the parties accept all 

terms proposed by the members of the conflicting parties and the third party. 

ACAS has defined mediation as a process involving an impartial outsider being 

requested to decide on a conflict or dispute. The arbitrator makes an outstanding verdict on a 

case depending on the evidence provided by the parties. Arbitration is voluntary. This implies 

that both sides must agree to incorporate arbitration; they have to also agree earlier that they 

will conform with the arbitrator's decision (ACAS, 2008). Liebmann, in contrast, defines 

mediation as a process by which an impartial third party helps two (or more) disputants work 

out how to resolve a conflict. The disputants, not the mediators, decide the terms of any 

agreement. Mediation focuses on future rather than past behaviour. 

2.2 Dispute and Conflict 

A dispute can be a disagreement between two or more people or groups over a certain 

issue, which can be resolved through various methods, mediation being one of them. Several 

reasons make mediation stand out over other methods of conflict resolution. For instance, 

mediation can be integrated into the formal judicial framework, unlike negotiation. Conflicts 

are part of human existence. However, societies strive to contain and solve conflicts to prevent 

breaking the bonds that exist amongst them. Several studies have been conducted on ADR as a 

modern option to the pre-existing forms of conflict resolution (Teague et al., 2020). 

Moreover, various methods and approaches to disputes and conflicts exist in society. 

The Centre for the Analysis of Conflicts has extensively researched technical/practical 

interventions into societal conflicts. Results have shown a common pattern between 

interpersonal, interstate and community conflicts. Consequently, the group has developed 

several approaches to conflict resolution, and they have identified that the most effective stage 

of dealing with a conflict is the early stages of development before hostilities.  
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Conflict management approaches have been categorized into five (Chong and Zin, 

2012). The first category is forcing, whereby the facilitator asserts or uses their power or 

authority. The second category is avoiding, in this case, the facilitator's side steps when dealing 

with the issue—thirdly, compromising, whereby the facilitator seeks an easy or simple solution 

regardless of its effectiveness. The fourth category is accommodating, where harmony is, the 

priority of the facilitator is concerned with. Finally, the fifth category is collaborating, which 

involves joint- problem-solving. However, in case of conflicts turn into disputes, in which case a 

particular issue has to be addressed, other conflict resolution approaches have been proposed. 

For instance, some disputes can be solved by adjudication. Others may be solved through 

negotiation, where parties can deal with the problem-solving process without a facilitator. 

Other cases might need the intervention of a third party who may introduce procedures for 

solving the problem through evaluation, exploring interests and options to examine hidden 

emotions or factors. 

Conflict resolution is an outcome whereby an existing conflict is satisfactorily dealt with 

after the conflicting parties universally accept isolation. This solution must be self-sustaining 

and produce a positive relationship between the parties in conflicts. Michelle and Bank's debate 

on conflict and dispute resolution continues to develop, whereby scholars are searching for 

more improved and effective methods for conflict resolution. In many countries, including 

hours' the procedural justice system has been dimmed as not meeting most people's needs. 

There has been this satisfaction from those seeking judicial services in the manner courts 

around today. Many people are resorting to searching for alternative dispute resolution 

methods. 

Today mediation has become an alternative to going to court. Many civil and criminal 

cases are being solved through the mediation process. Mediation only requires that parties 

agree without being forced to participate in it. However, it is good to know that mediation is 

not limited to legal disputes. If an individual is experiencing problems when communicating 
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with other people and is unsure how to approach them to sew a miss understanding, mediation 

can be used. However, mediation is not always a solution to all disputes. 

Moreover, this does not mean that mediation prevents an individual from seeking help 

from the courts. If mediation seeming not to provide Solutions to a certain dispute, then the 

parties involved the sought help from the courts. To some point, courts are forced to use 

mediation in some cases, such as cases involving family disputes such as child custody. 

2.2.1 Mediation In Dispute Resolution And Management 

The major role a mediator plays in dispute resolution is to help conflicting parties reach 

a common understanding by taking into account the interests of both parties. It is a 

requirement that the Mediator remains neutral throughout the whole process of mediation. 

The Mediator is neither an advocate for either of the parties in conflict. They assist the parties 

in being clear about what they expect from the process and help them to achieve the goal of 

solving their problem. In doing this, the Mediator asks tough questions for the conflicting 

parties to reflect on. He or she also helps both parties review their case in the big picture. By 

doing this, the parties focus on relevant facts concerning a dispute. 

As a professional requirement, mediators must be flexible and understand how to use a 

particular approach to face a particular conflict—different styles and strategies of mediation 

and different efficacies. A video of a mediation process is not the fault of a mediator however 

plays a role in antagonizing the parties nearby, affecting the progress and exacerbating the 

conflict. 

The effectiveness of many categories of mediation is related to the dynamics of 

particular conflicts, in which conflicts have distinct dynamics from each other. For example, 

mediation used in civil prospect results in a ceasefire and, consequently, democracy. However, 

as it can be viewed as a success that is on a humanitarian ground, the threats of these conflicts 

arising again and are still prevalent even with the democratic settlement. It stands that 
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democracy might not discard the sources of violence but offers a platform for managing and 

developing social and political conflicts in a morally proper and acceptable manner. 

In high-intensity conflicts caused by a range of emotions such as aggression, suspicions, 

insecurity or anger, high professional skills in managing such conflict are needed from the 

Mediator. In such conflicts, there is a need to understand, manage and transform psychological 

dynamics that are factors that aggravate what assistance in negotiations is. A deep mistrust and 

animosity between the parties, and they are convinced that their differences cannot be 

reconciled. Moreover, they are convinced that a negotiable settlement may lead to 

unacceptable compromises. In such cases, trust becomes a critical factor and is considered. 

They expect the mediator to act in a fair and non-partisan manner. Uniform procedural or 

substantive bias exercised by the mediator may be viewed as a breach of contract and hence 

may hinder the success of the mediation process. 

2.2.2 Development Of Mediation 

The history of the development of mediation is an important topic of discussion that can 

pave the way for this paper to address all issues concerning mediation in a comprehensive way. 

Understanding where you come from as an individual is very important to help trace your 

current position and, finally, your future. In the same way, understanding the inception of 

mediation as a model or tool for conflict dispute resolution will help us to understand the 

current and the future state of mediation in the world, continent and our country. The debate 

on applying or making mediation mandatory in the UK is an ongoing issue (De Palo, 2014). 

However, a pilot study investigating the integration of mediation as a form of dispute resolution 

gave negative results, with 80% of conflicting parties objecting to it. However, making 

mediation compulsory in the UK would be wrong since mediation is a voluntary process.  

Mediation has been majorly applied in disputes within businesses and industries in the 

UK rather than litigation or arbitration. However, it was finally formalized in the US as a dispute 

resolution method. The implementation of Woolfs reform accelerated the development of 
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mediation in the UK. Mediation was mostly applied in family disputes, with commercial sectors 

beginning in the early 1980s. According to a study, the growth of mediation was fairly slow as 

only 30% of respondents confessed to using it. Later, mediation as an alternative dispute 

resolution started to grow and is still growing since most insurers, and major companies 

developed an interest in mediation.  

Until the early 1990s, the use of mediation was still low. However, mediation 

enthusiasts, the government and the judiciary promoted the use of mediation. Currently, the 

government remains the most active promoter of mediation plus private bodies and has 

continued to emphasize the effectiveness of mediation as an ADR process (Teague et al., 2020). 

However, the issue of public awareness is still not yet addressed, and therefore there is a need 

to educate people on the advantages of using mediation. There is also a need to study the 

factors that prevent people from subscribing to mediation as a solution to settle their disputes. 

However, the debate about making mediation mandatory still stands, and there are great 

expectations regarding whether this debate will positively impact the development of 

mediation. 

The recent development in the use of mediation in dispute resolution or as an 

alternative dispute resolution method is evident in the UK's repeal of the Employment Act 2002 

(Dispute Resolution) in 2002. According to Hann, Nash, and Heery, (2019) dispute resolution in 

many workplaces in the UK has focused on individualized dispute resolution are turning away 

from the collective bargaining approach. With the repeal of the Employment Act, the UK 

government intended to establish best practices regarding dispute resolution to help lessen the 

high number of cases in the employment tribunals. The already existing regulations failed to 

solve the above issue. Henceforth, the UK government commissioned extensive research to 

integrate alternative dispute resolution methods. 

Consequently, Gibbons's report advocates for the use of mediation as a dispute 

resolution method leading to the repeal of the Employment Act in 2004. In response to this 
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report, the Employment Tribunal ACAS will review and evaluate mediation as a strategy in 

particular. However, mediation gained publicity years back as it was used in family dispute 

resolution. Mediation has gained a reputation for its effectiveness in cases involving issues with 

emotional complexity.   

Mediation services in the US have become popular and the most preferred method of 

dispute resolution in the public sector. In contrast, the US statutory interventions focus on 

mediation, for instance, in agencies such as the Federal Mediation and Conciliation Service, 

while the UK focuses on advice, conciliation and advice, for instance, ACAS. However, the 

choice of the method of alternative dispute to use depends on the nature of the dispute, the 

stage in which the dispute is at and the nature of the resolution being sought. Although it can 

be applicable at any stage in the dispute, Gibbons's report emphasizes the use of mediation at 

the early stages of the dispute. 

2.2.3 Mediation Processes 

Various scholars have labelled mediation processes in different ways. In the UK, for 

instance, ACAS has distinguished between directive and facilitative approaches in mediation 

(ACAS, 2005). This distinction major rests on the role of the Mediator in the mediation process. 

Directive mediation, for instance, advocates for a non-binding recommendation that parties 

may not agree to. On the other hand, in the facilitative approach in the mediation process, the 

mediator focuses more on invoking the parties to develop solutions to their disputes. Many 

scholars are, however, in support of the transformative model as a form of mediation 

approach. According to Bingham and Pitts, the transformative model empowers parties with 

the necessary skills and power to deal with their problems. According to Gaynier, the 

transformative model has a theoretical base that can be used in tandem with other approaches 

since it takes a holistic instead of a narrow view of an issue (Gaynier, 2005). A bifocal approach 

whereby transformative and problem-solving are deployed concurrently has proved more 

effective. 
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A distinct difference is apparent in the conception of mediation between the UK and the 

US. The mediator in the UK takes through the process while the disputing parties determine the 

outcome (ACAS, 2005). In the case of the US, the mediator takes active interventions in the 

problem-solving approach to establish an outcome. In the transformative approach, the 

mediator concentrates on helping the parties to control both the process and the outcome. UK 

model mostly focuses on how the process is facilitated to produce results/outcomes agreed 

upon by the parties. This, of course, relies on the qualities and skills pertinent to the mediator 

as a professional to influence the parties or the mediation process towards achieving the 

desired outcome.    

Research studies on mediation use in the workplace and other sectors are limited in the 

UK. According to findings from various researches, mediation has been confirmed as an 

important alternative dispute resolution method. However, professionals have little 

information of mediation processes, with only a few having interacted with it regularly (CIPD, 

2007). In the business sector, for instance, surveys by ACAS have shown that managers in SMEs 

are reluctant to use mediation, but they are at least aware of it (ACAS, 2008). According to the 

CIPD survey, large and public sector organizations frequently apply mediation as a tool for 

dispute resolution, and mainly they prefer the facilitative model (CIPD, 2008). For instance, 327 

out of 766 organizations used mediation more than once. From these findings, we can conclude 

that institutions are slowly embracing mediation as an alternative method for dispute 

resolution in the British businesses and workplace. 

Despite these encouraging findings, criticism against mediation is escalating daily. For 

instance, warnings against using mediation in the workplace have been made (Hann, Nash, and 

Heery, 2019). Her arguments are, however, based on the relationships or emotional context. 

She states that disputes at the workplace are different from family disputes where mediation 

has been applied. Other critics argue that mediation is time-consuming, and power imbalances 

might affect the process making it ineffective. Criticisms that state that mediation undermines 
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legitimate authority argue that local parties should be prevented from making decisions or 

agreements that could potentially undermine public agencies' authority. For instance, from an 

industrial relations perspective, local settlements that do not pay attention to employment 

laws or conduct should be objected to.  

Other critics have stated that mediation can play down embedded group or class 

conflicts. For instance, social injustices discussed on public forums may be silenced by strong 

parties to maintain the status quo. Strong parties have the potential to influence events or 

situations when put on the same ground or level as weak or the minority. However, there is a 

disagreement about sentiments. Minority groups are positive about their interactions with 

mediation, mostly involving family mediation. Therefore, she does not support Delgado's view 

that mediation supports the status quo. Moreover, earlier attempts of feminist groups that 

were against mediation, stating that it puts women in a disadvantaged position against men, 

were refuted later by researchers who found that men complained about bias in the mediation 

process in family disputes (Center for Families, Children and Courts, 1993). 

The current debate around mediation has critics claiming that debate does not lead to 

fair outcomes, especially when the eyes a significant power imbalance between the disputing 

parties. The legal and procedural safeguards that are indirectly present during the migration 

process may benefit the strongest at the expense of the weak party, leaving them worse off 

than they would have been used for more adjudication. Robert Burch and Joseph Folger's 

oppression story stated that the mediation process relative balance of power between two 

disputing parties and allows the strongest party to take advantage of the weak party. 

Therefore, we have stated that mediation will only work best when equal what is beginning 

with one another and where there is a significant power imbalance, mediation is infective 

repression story generally depicts mediation as the best instrument that trauma takes 

advantage of the weak ones. The informality and con sensuality evaluation process only creates 

power imbalances between the conflicting parties. Hair from the informality denies the week 
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30 the Right to a system of checks and balances. On the other hand, the mediators are limited 

to use his or her up against the stronger party. 

In the journal "Against settlements", Owen Feet argues that any settlement that 

prevents the justice system from practising its independence and delivering Justice 

appropriately is ineffective. Owen focused on criticizing approaches used in the court system 

and yet did not bring out relevant results or do not serve justice to those in need. Much of his 

work focuses on streamlining court dockets. The journal focuses on discrimination cases in 

Australia. He objects to using approaches that quickly and informally solve discrimination cases. 

Any style that this approach limits the court system On how it can effectively develop laws and 

prevent it from eradicating discrimination. He suggested the modification of the conflict 

resolution system. He states it is the only way to improve the situation. He suggests a need to 

strengthen the alternative dispute resolution mechanisms. He suggests that the system should 

incorporate Right based approach in settlements involving discrimination. 

2.2.4 Styles And Forms Of Mediation 

Mediators and practitioners in the justice administration system are not yet clear on the 

real definition of mediation or what their clients understand with the meaning of mediation or 

the best approach to mediation. Several approaches are used in the process of mediation, 

facilitative mediation, evaluative and transformative mediation. Facilitative mediation can be 

traced back to the 1960s and 1970s. Divorce was the only single type of mediation taught and 

practised during those times (McGowan, 2018). In his approach, the mediator model structures 

a process to help the conflicting parties to reach a mutually agreeable solution. By asking 

questions, the mediator normalizes and validates the conflicting party's points of view and 

searches for pertinent interest that explains the course of actions the conflicting parties have 

taken.  

In this approach, the mediator then helps the parties in finding options and analyzing 

them for problem resolution. They do not make recommendations to these parties. The 
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mediator, however, gives his opinion and advice on what they believe will bring a positive 

outcome. However, we are not obliged to force the parties to take their opinions. The Mediator 

is only responsible for directing the process of the conflicting parties are in charge of the 

outcomes. Facilitative mediation focuses on helping the conflicting parties reach an agreement 

based on information and understanding from holding joint sessions with the conflicting parties 

in the mediation process. This is to ensure that parties give their points of view. This ensures 

that the parties have a major influence in the decision-making process rather than the 

Mediator. This approach grew up in the area of volunteer dispute resolution centres, whereby 

volunteer mediators are not allowed to have professional skills in knowledge in the field of 

dispute resolution. Volunteer mediators came from all sorts of backgrounds. 

2.2.4.1 Evaluative Mediation 

Evaluating a decision is a more advanced method of dispute resolution that involves 

professionals mostly in the field of dispute resolutions, for example, charges. In this approach, 

the role of the mediator is to point out the weaknesses of the conflicting parties' case and give 

a judgement the same way a judge would. In this approach, the mediator gives a form of 

informal recommendations that would influence the outcomes of the resolution. Other than 

the needs and interests of the conflicting parties, evaluate evaluative mediators focus on the 

legal aspects of the parties. They use legal concepts to evaluate stations concerning the case. in 

contrast to the facilitator, whether what an evaluative approach the evaluator meets with the 

representatives of the conflicting parties. They assist the representatives or attorneys of the 

conflicting parties in analyzing the cost versus benefits of using the legal resolution method 

instead of settling in mediation.  

This approach was being used in court-mandated mediation. Representatives of 

attorneys of the conflicting parties who generally work with the coach rejoice in the Mediator, 

who is the active participant in the mediation process. The conflicting parties are present during 

the mediation. They will become the mediator, maybe to the representatives or the attorneys 
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alone as well as with all of them present. In this approach, however, the Mediator must have 

substantial expertise in dispute resolution. 

2.2.4.2 Transformative Approach  

This is the most current concept of mediation developed by folder and Bush in 1994. It 

focuses on empowering the conflicting parties and recognizes the interests and needs of each 

party. This is the best and the most preferred approach to mediation because the parties' 

relationships are or may be transformed interest in transformative the mediators have to meet 

the participants (Chong and Zin, 2012). Just like in the facilitating approach, participants or 

parties in the transformative approach develop and still in the process in the outcome of 

mediation. 

Most of those who support facilitation and transformative mediation state that this 

approach empowers the parties and gives them the freedom to make decisions and the path of 

the outcomes. Those against Facilitative and transformative mediation state that it takes longer 

and usually ends without an agreement (Chong and Zin, 2012). Moreover, they state that these 

approaches are subject to unfairness because of the issue of Power imbalances; hence the 

outcome might be biased against the weak party. Those who support transformative mediation 

have stated that both facilitative and evaluative methods pressure participants to resolve. They 

insist that participants should be given the freedom to decide what they want, not the 

mediators. 

Many mediators seem to have strong feelings about these styles and levels of 

mediation. Most mediation institutions prefer teaching and training the facilitative approach, 

while others are training on the evaluative method. On the other hand, Folger and Bush prefer 

training and teaching the transformative approach (Chong and Zin, 2012). However, many 

mediation standards have remained silent on this issue. While others are against the use of 

evaluative methods, others are in support of it. For instance, in 1997, Florida professional 
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standards for mediators were reviewed. However, the committee that was given the work did 

not come out clear on the evaluation approach.  

Evidently, there is more concern for evaluative and transformative mediation than 

facilitative mediation. Many people accept facilitative mediation, although some find it a less 

useful method and one that takes a long period. However, much criticism has been directed 

against evaluative mediation. Many have criticized it for being coercive and heavy-handed and 

not impartial. On the other hand, the transformative mediation approach has been criticized for 

having too many ideas and less focus on the issue of resolution. Therefore, it is not useful in 

disputes involving business or court Issues and matters.  

Evaluative methods should not be viewed as heavy-handed. Folger and Bush are in 

support of transformative mediation. They see it as a flexible and universal method or approach 

to dispute resolution on almost all kinds of disputes. The future of dispute Justice 

administration also seems to be confused about who should choose the style to use. While 

participants feel their attorneys shoot explain to them the styles they would by using, 

mediators, on the other hand, insist there should be flexibility to decide the approach they 

understand or feel is best suited to use in specific cases.  

2.2.5 Styles Versus Continuum 

Samuel Imperati and Leoni Reskin have stated that these styles have less distinctive 

differences and are more continuum. According to a Northwest Chapter SPIDR survey, most 

mediators prefer using facilitative and evaluative approaches based on their skills and the 

needs of the specific case. On the other hand, Folger and Bush observe more distinct 

differences in these approaches, specifically the difference between top-down and bottom-up 

mediation. According to them, evaluating and facilitating mediation take Legal details as critical. 

Moreover, the solutions gotten from the mediation process are more profound and long-

lasting. In general, there seems to be a contrast between transformative mediation facilitating 
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evaluation to evaluate evaluation approaches. However, it stands out that the choice of the 

approach will mostly depend on the case and the parties involved in the mediation. 

2.2.6 Significance of Mediation 

There are various significances that have risen as a result of mediation. Both positive 

and negative significances have been posed by mediation as a form of ADR. To begin with, 

mediation has been termed a time-saving and cost-effective prospect for solving disputes 

(Block, 2016). The mediation process incurred fewer costs, thus being considered nominal 

compared to other forms of judicial procedures. It has not been mandated to appoint legal 

counsels, which helps save huge costs (De Palo et al., 2011). Also, there are no procedural 

obligations, especially when booking for conventional courtrooms, which are expensive. In the 

dispute resolution process, fewer formal procedures are incorporated, saving time and 

additional procedural flexibilities. A mediator always has the liberty and authority to reconsider 

the various issues that are significant in bringing the two disputing parties into an agreement. 

This is therefore significant in saving time and other resources.  

According to Block, (2016), mediation has also allowed for flexibility and creativity in 

making solutions. Mediators use no proposed mediation procedures, allowing the parties 

involved to access a wide range of results. Every educator will have various ways of 

approaching a case. The various techniques used have been amended depending on the nature 

of the case. The various resolutions achieved through mediation are difficult to achieve in the 

other forms of ADR, including litigation and negotiation. The parties involved in the dispute will 

work together to ensure the case is solved about their expectations and requirements. 

Customisation of the formulated agreements is thereby valid.  

There is privacy and confidentiality when using mediation. Any information provided or 

presented during mediation is considered confidential. Therefore, any other party outside the 

conflict resolution bid is allowed to access the mediation proceedings (Block, 2016). The 

information handed over to the mediator is not applicable in any other activity other than 
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helping themselves come up with an outstanding resolution. Under this form of ADR, secrecy is 

enhanced as unique confidentiality between the mediator and the parties as it can be kept 

away from the other party under particular conditions. The completeness in private allows for 

the protection of public figures for these parties. Therefore, the appointed mediator and 

parties involved are present during the mediation procedures, thus enhancing privacy.  

Mediation helps in restoring relationships across the parties involved (Block, 2016). In a 

conventional court proceeding, the blame game falls on the parties, thus becoming so 

detrimental to the cohesiveness of these parties. Courts final decision is provided n both 

parties, which is undesirable as one art has to lose. In contrast, mediation parties are liable for 

their decisions. Thus, they can deny the final verdict or statement that emanates from these 

proceedings. This is therefore essential as parties come up with a solution amicably and 

peaceful. Despite the party's relationships being compromised as a result of emerging issues, 

mediation processes will be applicable in restoring as their interests are upheld. Besides, in 

mediation, there is dominion and control. The parties have the authority to choose the location, 

time and duration of these proceedings, thus allowing the parties to have control over the 

matter (Block, 2016). Courts have a strict schedule that everyone is entitled to adhere to, thus 

considered inconvenient. On the other hand, mediation is not considered by opponents but by 

parties seeking an acceptable resolution. An added advantage of mediation is that neither of 

these parties loses as their interests are well presented and conserved. Therefore, the parties 

control the final decision and are not mandated to offer termination reasons.  

However, mediation has also been associated with negative significance in the 

proceedings of arriving at a resolution; for instance, the completeness of the truth over the 

matter is rarely revealed in the mediation process (Block, 2016). Court systems will have 

attorneys providing or procuring evidence and calling upon witnesses. This is not available in 

the mediation type of ADR. Courts have been present to ensure parties involved in a conflict 

can be treated fairly. Since this is the objective and goal of mediation, it becomes hard to have 
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equitable treatment in mediation. In mediation, there are no formal rules or formalities for the 

entire process. When parties fail to incorporate highly skilled mediators, the impasse is more 

likely to take place as there will be lacking formal rules. The cooperation of parties is a reliable 

component in mediation. When these parties do not compromise, failure will thereby be 

announced.  

Mediation has a negative significance in that it can be hard to ensure that the case 

settlement is fair for these parties (Block, 2016). When a party has more access to resources or 

is savvier about the mediation processes, the other party will be highly disadvantaged as their 

interests will not be heard. It has a common notion that mediation could make these parties 

leave without having arrived at a conclusion or settlement of the issue arising (Block, 2016). For 

example, parties can incur costs and spend tremendous time and effort only to realise that 

solving a conflict or dispute through mediation is impossible and decide to use court systems to 

resolve the issue. When mediation becomes unsuccessful, court cases will be made difficult as 

one party could have used its evidence, implying that the other party will be predicting the next 

procedures in the trial. For privacy to be protected, the parties will be entitled to make their 

sessions private to ensure their information is not leaked to the public. 

Since mediators can balance every session they are involved in; they are also limited in 

the workload they can do. Mediation fails to incorporate constitutional protection as compared 

to Ireland's Court systems. This, therefore, makes settling legal precedents difficult. Also, there 

are no recovery processes in mediation, for instance, as usually carried out n courts. 

Sometimes, a party could rely on the other's information to help prove their claims (Block, 

2016). This is to imply that to mean that there are no legal formalities of acquiring information 

through mediation.  

2.3 Theoretical Framework And Normative Environment 

This section discusses the theoretical approaches various researchers have identified 

regarding mediation as a form of ADR. There is also various standpoint on the application of 
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mediation in many legal systems that could be applicable across Dublin, Ireland. According to 

Berthold Goldman, the community's attention and legal matters have been drawn to the 

international economic businesses acting outside the state laws (Akhtar, 2019). The 

international Business community came up with transnational laws recognised and refined by 

the arbitral tribunal. Since then, many discussions have evolved that try to answer the question 

on whether if transnational legal order and the quasi-legal system still exists, which is an 

independent proponent of controlling the state. Arbitration, another form of dispute 

resolution, began to take shape in international dispute resolution (Akhtar, 2019). In addition, 

the mediation method cannot be regarded as a coursing legal system or legal as this is the same 

as in arbitration, although it seeks to embrace its informalities regarding its independent state 

in the legal reasoning. The only thing that arbitration and mediation share is the way they seek 

to provide resolutions to various disputes with respect all the national legal order. 

The emergence of mediation is said to have been fostered by two factors. The first one 

is the inadequate dispute resolution system that combines the nation's boundaries. The second 

factor is the inadequacy of dispute resolution that confines the legal system's rationality. These 

two factors have been discussed in Luhmann's system theory (Luhmann, Baecker, and Gilgen, 

2013). This theory tries to distinguish between the environment and the available systems. 

Society has been regarded as a social system consisting of various functions with different 

subsystems that are differentiated. The subsystems that are identified are autopoietic. This 

implies that every system reproduces its elements constituting a system, accumulating the 

complexities of its environment. The various operations incorporated into producing and 

producing a partial social system are effective and meaningful. Some communications that are 

not legal cannot be perceived to be insignificant since the player role in the legal system 

(Luhmann, Baecker, and Gilgen, 2013). Many social systems have been considered to differ 

depending on their abilities to act across-the-boarders.  



 
 

28 
 

There are political and economic systems whereby each carries its variables across its 

ability. From the economic system perspective, it uses money as the means of communication, 

where we find bribery and corruption in Ireland's Court systems. Since some systems Cross or 

go beyond borders, the differences occurring in the legal systems do not emerge at the same 

time or speed or in parallel to the given systems. There is a gap between the social systems and 

the partial legal systems. Some systems have been globalised, and the legal system remains 

attached to the social system (Luhmann, Baecker, and Gilgen, 2013). When resolving a dispute, 

the globalised systems, including the economic systems and counter constraints with the 

litigation state, encounter some restrictions to the national boundaries. Many traditionally 

driven national systems involving disc resolution have been state-powered, having the judicial 

system centralising them. 

State courts apply the national law concerning the determining systems without 

considering the global laws. A nation's dispute resolution system finds it difficult to 

communicate without the barriers in the legal systems of another country. The judgement that 

is rendered in a particular nation or what cannot be recognised in another state is that every 

country has its judicial laws and rules (Luhmann, Baecker, and Gilgen, 2013). Therefore, for a 

judgement to be recognised in another state, there is a need for specific legal provisions that 

facilitate such communication. When a court renders a particular judgement and for it to be 

recognised there is needed to accept the legal system and ensure that they verify what has 

been requested and what judgement confines. Communication has been a problem in state 

courts' international recognition and judgement enforcement (Akhtar, 2019). This has been 

applicable in the European Union despite having enforcement, and recognition procedures 

simplified through the implementation of particular regulations that foster integration in the 

internal market. 

In contrast, this has not changed the basic situation of national legal systems in terms of 

communication unless proven otherwise by the state court. The legal system is characterised by 
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the way they handle conflicts. According to Luhmann, Baecker, and Gilgen, (2013), when it 

comes to decision-making under these systems, complexity reduction occurs through the use of 

the code depicting the legal system. This code is applicable in reducing the possibilities of an 

alternative that aims at increasing the rationality or legality of decision-making.  

Many lawyers involved in dispute resolution perceive conflict from the legal perspective 

and filter the reality of the matter accordingly. They are to reduce environmental complexity in 

litigation methods to fit the facts letter enclosed and legal course of action. Luhmann indicates 

that the law does not completely resolve a conflict in this theory (Luhmann, Baecker, and 

Gilgen, 2013). However, it solves the conflict that the systems can reconstruct (Villadsen, 2008). 

Many courts have not been settling conflicts but rather resolving disputes. Disputes are the 

only ones brought before the arbitral tribunal, while the conflict resolution is locked out of the 

traditional legal systems reality. This will therefore involve the parties squeezing their stories 

into the world of reality in connection with the legal system. As a result of the legal decision-

making rationality, men's legal system has been reproducing social conflicts autonomously as 

forms of legal disputes that alienate parties in the disputes they are involved. 

As a result of the operational closure of legal assistance and the code used, the other 

systems have been forced to submit the decision-making rationality using the legal systems. 

Inside their framework, the direction might stay deficient or even nonsensical. All struggles 

outside the decreased intricacy of legitimate direction stay unsettled. This is the very thing that 

has been scrutinised by mediation researchers as the twofold methodology of the general set 

of laws that in the expressions of Menkel-Meadow is not just lacking, yet to be sure hazardous, 

for fulfilling various significant objectives of any legitimate or question goal framework. As an 

outcome, worldwide social frameworks are stood up to with two qualities of the general set of 

laws that render decision-production according to their perspective troublesome. 

To start with, there is no European state-focused type of question goal. State courts are 

attached to the country state. Secondly, clashes delivered in a framework should be 
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reformulated to be perceived by the (public) overall set of laws (Luhmann, Baecker, and Gilgen, 

2013). The two conditions achieve a twisting of the monetary and different subsystems because 

the financial and other social frameworks find it challenging to canalise their contentions. 

Teubner has noticed that several courts, semi-courts and other conflict components exist and 

that are autonomous of the country. These are the two courts that have been made by various 

global lawful bodies and instruments made by confidential regimes. The presence of these 

courts and quasi-courts is an indication of the discontinuity of the legitimate request. This 

fracture of worldwide regulation is not about legitimate standard crashes or strategy clashes, 

yet rather has its starting point in logical inconsistencies between vast regulated rationalities.  

In EU, the insufficiency of the public lawful (requirement) framework to stay up with 

European market joining has been recognised as a huge obstruction to the inside market. Public 

courts are not viewed as exceptional for settling cross-line clashes, which has prompted the 

political interest in the improvement of elective types of question resolution. Mediation 

contrasts with legitimate dynamic because it does not utilise the lawful/unlawful code to 

diminish choices in the dynamic cycle. In intervention, it does not make any difference whether 

the settlement accomplished by the gatherings as per the law of a country state or whether the 

argumentation utilised in handling the debate is a legitimate contention. All things being equal, 

different instruments are utilised to build the levelheadedness of the dynamic cycle. Mediation 

is consequently a debate goal framework that is free of the lawful request of the country state. 

It canalises clashes and subsequently gives an exhibition that is, in this regard, practically 

identical to the compromise given by the law. As the intervention is free of the rightness of 

choice and the legitimate/unlawful code of country states, it might act as a transnational 

compromise framework for different frameworks.  

However as long as mediation do not match the overall set of laws, this autonomy from 

the legitimate code and public projects will exist. The view that intervention works outside the 

overall set of laws, depends on the possibility that social frameworks are independent. The 



 
 

31 
 

frameworks do not straightforwardly speak with one another. As prior noted, autopoietic 

frameworks are functionally shut. It implies that the frameworks produce and imitate 

themselves simply by tasks that are important for a similar framework. This does not imply that 

the overall set of laws has no association with the cultural or another social framework. The 

general set of laws is a cultural framework subsystem that repeats society by correspondence. 

An association with society is fundamental for the continuation and further separation of the 

overall set of laws. Just through the activity of characterising, testing, and changing the lines of 

the framework through the framework's tasks, could the overall set of laws at any point amass 

intricacy and separate.  

Nevertheless, because of operational closure, the system tends to reproduce society by 

recursively connecting to the legal operations. The European Commission indicates that in 

relation to the proceedings duration and the increased costs of the legislation, technical 

obscurity, quantity and complexity of the regulation make it difficult for the accessibility of 

justice. Luhmann recognises exhibitions of regulation and elements of the law (Villadsen, 2008). 

Exhibitions of regulation are capabilities for which different frameworks might give practical 

reciprocals. Compromise and the direction of conduct are exhibitions of regulation for which 

utilitarian reciprocals exist. The capability of the law is the adjustment of regularising 

assumptions for which no such utilitarian identical exists: The framework is supposed to be 

intellectually open and functionally shut. In this manner, the hypothesis of functional 

conclusion goes against the possibility that virtues are straightforwardly substantial inside the 

overall set of laws. The distinction in the tasks among framework and environment that follows 

from the functional conclusion enables people to differentiate the social act of mediation from 

the lawful act of intervention. A debate goal framework that is perceived as a feature of the 

tasks of the general set of laws will be recreated inside the overall set of laws. This generation 

might mirror mediation's qualities inside the social act of intervention. It might likewise fall 

beneath these qualities or duplicate qualities that are not quite the same as the upsides of the 



 
 

32 
 

social act of mediation. Inside the overall set of laws, mediation in this manner separates and 

turns into a question goal arrangement of its own. 

2.3.1 Contracts Within The Legal System In Mediation 

As referenced before, de-authorised types of conflict resolution smother the subject of 

law. Besides, alternative types of conflict need to depend on the overall set of laws and the 

imposing business model on the authentic utilisation of actual power of the country express 

that is associated with the acknowledgement by the general set of laws to execute and uphold 

their answers. Through the settlement comprising an agreement, the communications that go 

before the settlement go under the investigation law; for example, when the inquiry is raised 

concerning the intervened settlement understanding is the consequence of an aim to go into a 

substantial arrangement, yet in addition when the inquiry is raised concerning whether the 

cooperations between the gatherings comprise intervention. For sure, Civil and Commercial 

Mediation happens inside an organisation of agreements.  

2.3.2 The Contract As An Instrument Of Structural Coupling 

This section of contracts incorporates a connection between the environment and the 

legal system. Under the systems theory, such a connection is known as structural coupling. The 

legal systems have been opened, and available changes within societies in that the changes 

made are noticeable (Villadsen, 2008). However, within these legal systems, such irritations are 

neglected by the operation means of the legal system alone. This means that structural 

coupling indicates the operation that links autonomous operational costs subsistence with 

others (De Palo et al., 2011). The structural coupling introduces the environmental information 

directly into the system but irritates it. Contract existence gives way for social subsystems, 

including the economic ones, thus enabling the interaction of legal systems. The legal system is 

developed and allowed to reproduce the contract according to the requirements. Any other 

social subsystems can make their transactions without restrictions on the nature of contracts.  
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The economic systems have been free when performing their transactions in various 

nations, and therefore it is necessary to consider the possibilities of prohibitions. The parties 

involved how to agree to settle the disputes without disregarding the question of how the legal 

systems have been producing these transactions at first. Since these contracts secure the 

transactions and expectations of the economy, the legal systems preserve the freedom of 

reproducing the contract within its stipulated system. In these legal systems, interpretation is 

the means of reproducing the contracts. Amendment of the contract wooden crates elements 

that have not been included before and their account by these parties participated in conflict 

resolution matters. The contract's provisions are said to be void as the contract is the public 

order and unfair to the law. The legal systems said regain their country through the means of 

reproduction and which is facilitated through the parties accepting the freedom of contract.  

Therefore, the restructuring of Berlin has enabled money legal assistance in 

inaugurating the agreement depending on rationality. The contract creates connection 

between the social and legal systems and incorporates any other system in the country. It is 

within the legal system where the contract is evaluated from the legal rationality position; all 

the other social systems are evaluated differently. For instance, under the economic system, a 

mediated settlement agreement will be highly considered regarding the transaction costs, and 

the mediation agreement will be assessed regarding its efficiency and coastal area with the risk 

connected (De Palo et al., 2011). Many economic arguments incorporated in political discourse 

theory in education first mediation has been considered an inexpensive and flexible way that 

provides access to justice, especially for the poor. Therefore, some arguments offer 

communication with the political system and become fat of the political discourse limiting the 

impact of the legal systems.  

2.3.3 Contract Law And Theory Examining Civil And Commercial Mediation 

Mediation is linked with contract networks that connect mediation with other legal 

systems and bring rationality into this system. The reproduction of legal contract campaigns in 
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the internal system of the legal system is controlled by the communications that the national 

systems have recognised. Regarding rationality, the legal system has been applicable in 

determining whether terminated results abide and recognising the legal assistance. The 

question is whether the interaction between the two parties is part of the mediation if the legal 

system was involved and if assessments are based on European and national legislation. The 

constituents of civil and commercial mediation have been defined in the implementation of the 

mediation directive and state laws. Applying the definition of medicine and its concepts, people 

can argue that this method cannot be determined by the legal rules and any other process 

away from the legal system. Such a system cannot take into account the principles and rules 

existing outside the formal procedure regulation of mediation prospects and thus can be used 

to shape the processes involved. 

When the statutory regulation is absent, it does not simply mean that no legal 

framework exists. In contrast, it is normal for principles and rules to exist in the law field that 

has been established, same as the contract law. An examination of civil and commercial 

mediation can be pointed out from the contract law and doctrines. The social practice of 

mediation can be reproduced concerning the labour contract law doctrines that begin with the 

validity of a contract having informed consent and the parties involved. This could also 

incorporate contractual Justice concepts. The role of liberal contract law doctrine is based on 

examining the reproduction of the mediation results in these legal systems and how its validity 

will affect the mediator outcome at large.  

Luhmann contends that a pattern of focus and fringe supplants the hierarchy of an 

order of standards (Villadsen, 2008). The courts are at the focal point of the general set of laws, 

while any remaining areas of regulation, for example, the finish of agreements and regulations, 

have a place on the outskirts of the overall set of laws. Regarding contract regulation, 

confidential lawful systems might arise, like the standards of private associations and general 

terms of the agreement. The change from a diagram of order to a blueprint of focus and 
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outskirts will probably bring about an equal creation and systems administration of regulative 

and legally binding legitimacy. This does not mean that there is no distinction in the structure 

and impact of agreements and regulations. Collins considers contracts as a component of a 

diverse administration system and aggregates self-guideline as a kind of mediation inside the 

structure of the intervention understanding and the various instruments and interchanges that 

exemplify rules and standards and may decide the mediation its point and the type of 

mediation by the middle person. These standards might be utilised to decipher the mediation 

structure arrangements and duplicate intervention inside the general set of laws. In a field of 

regulation that can be portrayed as pre-paradigmatic, the improvement of basic guidelines and 

standards inside the law considers various techniques to be utilised, various examinations to be 

directed, and leaves space for various hypothetical perspectives that the courts could possibly 

affirm. One might guarantee that the procedural idea of mediation expects that the result of 

the intervention is not found in detachment from the intervention cycle; however, as the 

consequence of the cycle. As the consequence of interaction, it requires a particular defence.   

According to the perspective of the agreement hypothesis, one may then find out if an 

agreement is adequate to legitimise the intervened settlement arrangement's bindingness or 

whether the interceded settlement understanding requires extra defence. This extra defence 

might be found in the process led by certain procedural standards and standards. The 

standardising aspect of mediation may accordingly be concentrated by analysing how the cycle 

is repeated inside the structure of the intervention arrangement and what standards appear in 

the surface material of the general set of laws and may legitimise the interceded settlement 

understanding. The pre-paradigmatic examination time is portrayed by an absence of 

agreement over genuine strategies, issues and norms of arrangement; this way, discussions are 

utilised to characterise ways of thinking instead of creating understanding. The wavering of 

mediation among agreement and method can measure the hypothetical improvement in the 

hypothesis on business mediation, in which qualification is made among legally binding and 

jurisdictional speculations of discretion. Jurisdictional hypothesis is reflected in the judges' 
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resistance, the council's force to incorporate procedures, even in case of one party defaulting, 

and the abidingness and conclusion of the arbitral honour. The jurisdictional hypothesis focuses 

on the capability of the mediator that is contrasted with a confidential appointed authority and 

the job of the public regulation in presenting such power. It focuses on the essential job of 

public regulation in the mediation that may likewise restrict the gatherings' autonomy. The 

authoritative hypothesis stresses the gatherings' independence. It believes intervention to be 

an interaction that depends on legally binding game plans and that both understanding and 

grant have a legally binding person, which likewise implies that the honour is implemented as 

an agreement. Despite the fact that the legally binding hypothesis has been intensely censured 

and has at long last prompted a cross-breed hypothesis that consolidates components of these 

two speculations, the present-day mediation principle has been created based on the legally 

binding hypothesis. Considering the rising unbending nature of the intervention, developing 

utilisation of evaluative mediation, and the ill-disposed contribution of legal counsellors in 

intervention, mediation has previously been depicted as the 'New Arbitration' in US 

publications.  

2.4 The Social Practice of Mediation 

A legal mediator can participate in social practice or mediation without defining 

mediation. They tend to understand mediation from each perspective and act according to its 

concepts and prospects, which are the key guiding factors for its ability. Whenever there is a 

lack of a common framework, my details are the ability to construct their theories which forced 

them to rely on mythology, techniques, important theories and skills termed theory free. It has 

a place with the myth of mediation that a casual interaction can be formed to the singular 

requirements of the gatherings, that the middle person is an unbiased and weak outsider and 

that the cycle is intentional and creates better non-restricting deliberate results. The mediator 

might draw how they might interpret mediation from various foundation hypotheses. 

Purported issue tackled intervention depends on discussion hypothesis while different types of 
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mediation might depend on remedial theories. The abilities and strategies of intervention 

recommend that intervention might be led as a worth-free act of dispute or conflict. In 

intervention research, mediation has been characterised as help to at least two connecting 

parties by an outsider who - around then - cannot recommend arrangements or results." Wall 

and Dune indicate that most meanings of intervention are consonant with this fundamental 

explanation. Research has contended that meanings of intervention are seldom esteem free. 

Comparably, Alexander indicates that the ideas used in characterising mediation frequently 

transform the intervention practice. For sure, it significantly impacts the mediation, its 

motivation and the techniques utilised in the event that mediation is characterised as a social 

cycle wherein an outsider assists individuals in a struggle with grasping their circumstance and 

choose for themselves regardless the type of social request that conveys legitimate importance 

and which could be utilised to uphold and carry out the Rule of Law enveloping its most 

noteworthy values or as a cycle where an unbiased outsider goes about as an impetus to help 

other people productively express and maybe resolving a debate, plan an exchange or 

characterise the forms of a relationship. Hedge and Folger have enunciated intervention 

models depending on differentiations in their basic premises and qualities. The models are well 

known as critical thinking and extraordinary models. 

Hedge and Folger contend that each model lays on various qualities and suspicions 

about essential components of mediation and that the comprehension between might 

interpret the contention and the point sought after in the mediation affects the training. For a 

basic record of this folklore of intervention. In examining the logical (critical thinking) model, 

the extraordinary model, and the story model, considering their philosophical foundation, 

Alberstein draws on philosophical and legitimate ways of thinking from one perspective and 

intervention practice from the other. In her view, the logical intervention model depends on 

old-style progressivism and expects a traditional thought of agreement regulation with 

independence as the predominant worldview. The extraordinary model addresses a scrutinise 

of radicalism and tries to disconnect the mediation conversation from the freedoms 
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conversation. It utilises a social idea of mediation that focuses on the interior upsides of 

strengthening and acknowledgement. Some intervention models embracing the extraordinary 

model are connected to philosophical communitarianism, underlining the local area's job in 

characterising and moulding individuals. As a third approach that has arisen in mediation, the 

account model expands on friendly constructionism and reflects postmodernist thinking 

(Spillane et al., 2016). The distinctions between the qualities and models show in the meaning 

of the contention, cycle, point of the mediation and the job that the mediator accepts 

corresponding to the gatherings. The even-minded or critical thinking model has its underlying 

foundations in the interest-based discussion, an idea that Fisher and Ury created. 

The down-to-earth model believes the contention to be a dissatisfaction of the 

gatherings' needs and interests that introduces itself as a disagreement regarding clashing 

positions. The intervention point is to arrive at a settlement that attends to all components of 

contention. This is accomplished in a cycle uncovering the needs and interests of the gatherings 

to make choices and find an answer fulfilling the group’s advantages and needs, alluded to as 

the Pareto ideal. The middle person works with this interaction, yet contingent upon the 

direction taken may likewise coordinate the cycle towards the settlement. The groundbreaking 

model created by Bush and Folger sees the contention as an emergency in human cooperation 

that is viewed as a chance for (self-improvement. The point of the intervention is social 

development and useful cooperation, not the achievement. Although disputants commonly 

request help as harms, this help is truly an intermediary for additional fundamental 

requirements or goals. The go-between's job is to follow the gatherings and to enable them 

through self-reflection and tuning in. The cycle focuses on the change of collaboration between 

the clashing gatherings by strengthening and acknowledging others. The story model sees 

contention as a development of the gatherings' accounts that do not exist outside these 

approaches. The role of the mediation is to accomplish an elective account of the relationship. 

The work of mediators is to co-create the account with the gatherings. Mediation scholars have 

tried to organise the act of intervention past these essential models and to give a more 
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itemised hypothetical system. Ervasti and Nylund considers that the predominant qualification 

of three intervention models, which they distinguish as facilitative, evaluative and 

extraordinary, do not mirror the variety of mediation practices. 

The key proponents of this theoretical framework have proposed ways in which a basic 

distinction can be made can the models of mediation that are amen at solving problems and 

the mediation models that are personalised. The problem-solving mediation has been grouped 

into various models focusing on settlement, including evaluative mediation and compromise-

seeking mediation. Some models focus on the processes, such as facilitative mediation. The 

models of any individual are also divided into models seeking change and therapeutic 

mediation models, and all these constitute the humanistic narrative restorative and 

transformative models. Researchers have stressed that the variations of the various models 

tend to be difficult to draw, and thus these theories need to be understood as a continuum. 

Other models of mediation have been proposed that seek to describe the practices of 

mediation rebels on the two dimensions. The first dimension is associated with the interaction, 

which incorporates integrative negotiation discourse, positional distributive bargaining 

discourse, and respirator transformative and healing discourse. The other dimension has been 

based on the mediator's intervention type, which could be a problem or a process-oriented 

dimension. There are other levels of mediation which constitute of application of mediation 

theory and actual mediation. As per their review, researchers indicate that mediation in 

concrete cases has to be parallel with the respective mediation application in line with 

mediation theories. This will therefore be perceived as the theoretical models of mediation, 

mediation in action and practical mediation systems. 

The critics behind the theoretical framework developed in this chapter have had 

difficulties explaining the why and when of the intervention. This ends up discussing the 

different practices associated with mediation without providing a clear definition of mediation 

that will be Walid and acceptable by mediation theorists and practitioners. Many practitioners 
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and theories will probably agree that mediation is a third-party intervention aimed at solving 

social conflicts and disputes. From a wider perspective, ideation is considered to interact with 

mental health and given to us to understand preventing and solving conflicts fully stop from 

another perspective. Also, mediation can be considered the practice of settling disputes. It has 

also been perceived that in a wider agreement, the third party involved, which could be a 

mediator, does not have the power to impose a binding solution on the parties but rather 

provide interventions for settling or preventing a conflict. This will incorporate proposing an 

alternative or advice to the parties when addressing the possible changes that will change or 

shift that were not expected of the parties involved. As a result of the vagueness involved in the 

practices, it will be difficult when differentiating mediation from the other practices involving 

third-party intervention, such as counselling team building, adjudication expert determination 

or therapy, among others. Under the social practice of mediation, in most cases, the theoretical 

models get ignored since mediation practitioners have not been aware of the differentials of 

these approaches; in other cases, the mediation practitioners tend to remain in their comfort 

zone since they develop individual theories and perspectives when attending to some dispute 

resolution proceedings.  

Given that mediation is a social practice, then it will not be effective to give a definition 

of mediation or establish a common theoretical approach or framework. The various definitions 

will tend to draw constrictions between the exemptible behaviour and the other, which is not 

accepted in society, especially in Dublin, Ireland. This will therefore incorporate restrictions on 

mediation flexibility. From a wider perspective, an individual trying to prevent or solve the 

conflict between two or more people will consider themselves mediators (Carnevale, 2014). 

This can be perceived to be mediation or anything related to case resolution. The social practice 

of mediation failed to administer such a perception. This, therefore, brings the need for a 

definition of mediation in a more prescriptive manner to ensure that a better understanding is 

derived in determining and distinguishing it from various practices of ADR. 
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Returning to the Wastelands house metaphor, legal practice in mediation has been 

recognized in the house. In legal terms, it can be termed as the picking of different normative 

concepts. In order to understand the place of civil and commercial mediation in European 

dispute resolution, I will examine mediation in the context of ADR and then analyse its 

functions within the legal system of Europe. There is no doubt that mediation is an ADR, and it 

is different from the typical conventional dispute solving mechanisms, for instance, litigation. 

Normally, people consider the courts to be the centre of the legal system and the sole decision-

making body concerning disputes. This is regardless of the mode and the form of the decision-

making mechanism that is used. Moreover, if one believes that the conventional dispute 

resolution method has to follow the binary legal or illegal code of the legal systems, 

consequently, all other dispute resolution approaches that do not use binary codes or the illegal 

code are alternative dispute resolution methods. However, the gap between alternative dispute 

resolution and conventional dispute mechanisms is not rigid play subject to changes. Courts 

sometimes uses both mechanisms. For instance, the conventional court proceedings, the cases 

are argued by the conflicting parties, exceptions are made, and they are not the only form of 

proceedings allowed in the court. Furthermore, some methods outside the courts make 

decisions using the binary code of the legal system, for instance, arbitration. 

European Union, has a specific definition of the term alternative dispute resolution. 

European commission's, for instance, defined alternative dispute resolution as an out-of-court 

conflict resolution process that is facilitated by a third party who substitutes an arbitrator. 

‘Green Paper’ in the green pepper, the European Commission stated that paternity dispute 

resolution could also they conducted by the legal systems of the courts in the context of judicial 

proceedings. The mediation directive later adopts this concept to be used in mediation Court. 

There the use of ADR eats in European Union suggests that eight years constitutes all dispute 

resolution approaches and shut up an alternative legal system such as courts. A contrast exists 

between the approaches taken by alternative dispute resolution movements in the US and the 

European Union. However, poor performance order satisfaction in the legal system in Europe is 
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not the main purpose for embracing mediation, however, mediation is considered a means to 

improve accessibility to Justice which is at the core of the European union's policy. This is in 

support of the mediation directive, which states that securing better Justice encompasses 

securing extra-judicial dispute resolution method methods as well. This is most advantageous in 

cases involving cross-border cases whereby disputants face challenges due to the expensive 

cost of cross-border litigation process as well as issues to do with language barriers. 

The use of mediation as a form of alternative dispute resolution integrates the European 

internal market. It is a functional equivalent to the resolution of conflicts in the European 

Union; the green paper excludes arbitration as an ADR because of its quasi-judicial character 

(Genn, Riahi, and Pleming, 2013). Systems Theory posits that, the function of the law is to guide 

our behaviour and also, solve conflicts as a functional equivalent, conflict resolution does not 

require consultations to be made to the legal code (Stichweh, 2011). The alternative dispute 

resolution system is flexible and interrupts parties michu's litigation where mediation fails. They 

are there used to complement each other. Civil mediation and commercial mediation focus on 

achieving settlement agreements achieved through education and bringing forth an outcome 

that is legally valid. The theoretical theory view of this system is the same as Galantis, who 

observed that alternative dispute resolution is not rooted in autonomous, independent 

institutions which are not controlled by the norms of the legal system. 

The mediation directive directs that mediation as an ADR mechanism should not be 

viewed as a poor alternative to judicial proceedings. It is therefore very important for member 

states to ensure that the agreement made by the parties is enforceable. Equalising civil and 

commercial mediation and judicial dispute reservation system shows that the government 

intends to broaden access to Justice and extra-judicial methods (Deason, 2015). However, an 

addition has been criticised for failing to fulfil major functions of judicial dispute resolution, 

which is evident from our societal perspective and also the enforcement process of the 

substantive law; a contrast is also prevalent in the objectives the usual mediation process 
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pursues. Mediation focuses on empowering the parties and transforming their relationship by 

allowing the exercise of social control. This is different from the traditional functions and 

objectives of the education dispute resolution process. It is apparent that there are many 

differences who is Liz Melville canalise conflicts Andy is not equivalent in any aspect. However, 

this does not mean that these forms have no practical equivalence since they both have 

canalised conflict and create binding outcomes that are enforceable within the legal system and 

behavioural change the parties. Under the mediation directive, the concept is considered a 

social practice. Article of the mediation directive, mediation is defined as a structured process 

where two or more parties agree to solve a dispute with the assistance of a mediator. A 

mediator is a person requested to oversee a mediation process in an impulse, practical and 

competent way without being biased. 

Chapter Three: Methodology 

3.1 Introduction 

In this section, the overall study methodology to be used in this study has been discussed. 

The section encompasses data collection methods such as interviews and questionnaires and 

focuses on group discussions, research design, population sample, and research procedures. A 

cross-sectional study design, including explanatory approaches, will be used throughout the 

study. Purposive sampling will be used as the participants will be easily accessed. 

3.2 Research Methods 

The study population is likely to encounter some limitations. Therefore, we will be 

forced to interview a small number of administrators of various institutions, judicial officers, 

citizens, and local leaders, inclusive religion-based organisations. In the review process, these 

target groups formed an active consumer and stakeholder viewpoint (Plevri, 2019). Specifically, 

the targeted population groups include the community leaders, the judiciary, public 

administrations, students, and community members. The target participants in this study are 
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the residents of Dublin, Ireland. Incorporating the public or community members in this study 

will be significant in enabling the researcher to measure the significance of mediation on 

human lives and the existing perceptions regarding the inclusion of litigation.  

The public administrators have been effective in this study because they are the leading 

cohort in resolving these disputes and conflicts among community members (Carnevale, 2014). 

Many community leaders have resolved minor conflicts before transferring them to the 

judiciary offices. These groups effectively understand the impacts of mediation in addressing 

ADR (Kenny, 2020). Collecting data was difficult of randomly sampling the public or 

administrators, and the house is the judiciary people or officers. This forced the researchers to 

incorporate positive sampling across the groups. Under data collection, qualitative data 

collection methods were used. Also, the use of journals and other publications as secondary 

data sources was incorporated, emanating from reports and meetings of institutions involved in 

conflicts and peace-building prospects.  

3.3 Data Analysis 

Data was collected and analysed using the responses examined, and the questionnaires 

were returned and edited. An exploratory analysis of the data collected was conducted. Various 

interviews were also conducted among the small number of institutions' administrators, local 

leaders and judicial officers in Ireland. This partial representation of the entire population 

helped administer the role of mediation as a method of conflict resolution across the country. 

The interviews have been conducted in various communities residing in Dublin, Ireland. The 

study also involved the participants' questionnaires in determining whether mediation was the 

most effective form of ADR (Genn, Riahi, and Pleming, 2013). Also, focus group discussions 

were administered and conducted. This was more likely to provide the required information 

and data from Ireland's various administrators and conflict resolution officers. This was also a 

way of understanding where mediation was the most common method of resolving disputes in 

Dublin, Ireland. The use of secondary sources of information was a way of understanding the 
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nature of mediation across many communities, and that was used as a form of alternative 

dispute resolution. 

3.5 Study Design 

The study design in this research was cross-sectional as involving explanatory 

approaches in explaining the sources of information on the data retrieved. Purposive sampling 

was also used on the respondents and which was determined by the accessibility of various 

administrators and judicial officers in Dublin, Ireland. 

 3.6 Study Population 

Due to the study limitations, a small number of judicial officers, local leaders and 

administrators of institutions were interviewed, and a few community members living in 

Dublin, Ireland. The above-listed groups formed the basic art as consumers and stakeholders of 

the study as their views were processed about the information provided and the nature of the 

study. Specific groups targeted by the study in the Dublin population included community 

leaders, the judiciary public administrators and students. The residents of Dublin, Ireland, were 

the potential respondents targeted by the study. Public inclusivity as part of the respondents 

allowed the researcher invention the mediation impacts on the lives and perception of 

including litigation as a method alternative dispute resolution. The role of public administrators 

in the study population was to provide leading information as they have been dealing with 

resolving community disputes for many years, and the track record could be traced from 

various sources, including secondary and primary sources of information. On the other hand, 

community leaders have been involved in resolving minor disputes before forwarding them to 

the judicial system, where judges have to preside over the matter.  

3.7 Data Collection 

The study incorporated qualitative data. This is the most effective way of determining 

and receiving the population's perceptions regarding using mediation as an alternative dispute 
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resolution method. Using secondary data such as journals and publications from various reports 

of different institutions across Dublin provided information on peace-building issues, and 

conflicting ideologies of various researches are a result of varying information (Carnevale, 

2014). The interviewed persons indicated at mediation has been used for many decades across 

Dublin and in Ireland as a whole. This has been a less costly form of conflict resolution, which 

has accumulated the largest population in resolving communal disputes, among others. 

Chapter Four: Discussion 

This chapter constitutes a discussion of the findings, starting with a summary of 

research findings and a discussion. This research has Incorporated an explanatory approach to 

provide reviews of mediation, and various participants have been involved in the study. The 

targeted population of local leaders, administrators of various institutions, judicial officers, and 

some residents living in Dublin, Ireland. There were around 400 participants of the overall 

population that was selected. Research findings the specified factors regarding the objectives of 

the study discussed.  

4.1 Views of Mediation as an ADR 

Research findings have shown that about 84% of those who responded were well versed 

in various of the ADR, including conciliation, arbitration, negotiation and peaceful 

demonstration (McGuinness, 2016). Many have used these alternative dispute resolution 

methods, about 42% have used negotiation, and a few incorporate arbitration and mediation in 

various communities. Many respondents provided opinions on how disputes have been 

imagined and the breach of contract the name to be the resultant cause of disputes. There are 

many land disputes and few gender inequality disputes. Also, there are many disputes that the 

respondents have been handling. Around 36% of the population have been handling breach of 

contract and family-related disputes, whereby the land disputes could constitute about 20% of 

the many conflicts that have been reported in the community administration and being dealt 

with. A good number of the respondents have managed to resolve around 50 disputes they 
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have been attending to. Researchers indicated that some disputes tend to proceed for 

determination in the law courts, which could be responded to away from these courts relating 

to the breach of contract.  

The respondents appeared to some steps when solving a dispute became 

unmanageable and advised parties to seek assistance from any other authority or 

administration in Dublin. From the respondent's argument, it was clear that some cases were 

allowed to proceed with the pre-litigation method of dispute resolution. Wide and vigorous 

consultation from various stakeholders was adopted. Surprisingly, some respondents get into 

fights or after being defeated when resolving disputes. 

The reason behind the rows is that many courts use corruption as the conclusion aspect 

when handling cases, which could seriously affect people's lives. Some other causes of delay in 

these courts were the judge's misconduct and judges' involvement in abuse in politics, which 

made cases delayed for a while before a resolution was found. Other researchers found that 

these findings have been inconsistent. Von Jhering's emphasis on the functions of law is a 

proponent that serves the needs of society and its members. Also, the judges were limited, and 

the number compared the truth to the number of cases presented in the court that will be 

attended to with immediate effect and ensure a solution is found for the parties involved. 

There was a lack of evidence, and the civil case was the main reason for the factors that 

contributed to the delay or court case conclusion. In this case, many respondents indicated that 

material implementation would be more effective than litigation. This was because it involved 

litigation costs compared to mediation, and it could also facilitate revenge on the parties 

involved (De Palo et al., 2011). Meditation, on the other hand, was found to be less time-

consuming and a peace promoter when compared to the other forms of conflict resolution 

(Carnevale, 2014). Litigation also had been proven to be ineffective since it incorporates many 

complexities and corruption as well.  
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The study findings are consistent with research postulating the advantages of using 

mediation over litigation. Similarities in research are that they decreased costs and then 

increased the degree of controlling the processes and outcome between the disputing parties, 

which gave more confidence in the proceedings (De Palo et al., 2011). The contrasting opinions 

that indicated the ineffectiveness of implementing mediation had some reasons for this. It was 

indicated that there are competent judges capable of handling litigation cases, and also, there 

are guidelines incorporated in the law that help in dispute resolution. Considering some 

findings from other research, a similar trust in the mediator offsets commercial districts and 

thus strengthens confidence in being involved in negotiations. 

4.2 Adoption Of Mediation As An ADR For Judicial Proceedings 

Studies indicate that almost half of the respondents were unaware of the proposed 

amendments of introducing ADR and Case Management in Ireland. About 37% of the 

respondents agreed that they had been informed of the proposed review as far as alternative 

dispute resolution measures are concerned. Rousseau affirmed these by proposing that the 

Democratic governor of leadership processes drew a social contract between the governor and 

the community members. Most respondents believed that mediation has to be made voluntary, 

while others indicated that it should be a compulsory method of ADR (Genn, Riahi, and 

Pleming, 2013). One has to participate, and the mediation process and having no agreement 

reached paves the way for filing a lawsuit. The respondents who proposed a mandatory 

mediation indicator dessert could have a positive outcome in the mediation process, thus 

leading to the achievement of a common goal and the expectations of the parties involved (De 

Palo, 2014). At this moment, the parties involved in mediation could choose to quit when the 

mediation is validated to be voluntary. 

On the other hand, those who had proposed voluntary mediation indicated that there 

was enough freedom of expression. The advantage of mediation is not because it demonstrates 

democracy among the citizens or manager members. At this stage, the parties involved are 
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supposed to be ready to solve disputes. They are to bring peace and make it mandatory that 

mediation be invalid in the peaceful resolution of issues (De Palo, 2014). The conflicts that 

occur in society have been considered and accepted as part of human existence and lifestyle, 

despite arbitration remaining the least used form of ADR and dispute resolution across Ireland 

(Genn, Riahi, and Pleming, 2013). Moreover, in contemporary society and the present 

situations, many respondents have not been able to estimate the duration of civil cases from 

their resolution perspective. The respondents were aware of the duration and catered that the 

civil cases went past six years to be resolved. A small percentage of the respondents indicated 

that solving cases talk the shortest time possible. Also, concerning the average cost involved in 

court cases, many respondents have not been aware of the cost involved from the start to the 

end of case closure (De Palo et al., 2011). 

Many disputes took a long time for a resolution to be met where the judiciary systems 

favoured the prominent and high-profile people, and this became part of the injustices that the 

poor people go through in society and still have no power to change the situation. Inadequate 

reform in the courts results in the respondents' satisfaction with the outcome or result of the 

court cases.  

  The part not set in stone by what the promoters introduced in court, whether valid or 

misleading, added to the disappointment. Notwithstanding, the individuals who were happy 

with the result of legal disputes ascribed it to the thoroughly prepared judges. As indicated by 

various researches, a few contentions can be managed by techniques like case, intervention or 

mediation; yet clashes are not agreeable to a goal by questioning goal processes. For most 

respondents, 63%, the length of legal disputes is not entirely set in stone by the actual court. In 

the interim, the questioning gatherings decided the length of cases from the very outset as far 

as possible, comprising 15% of those who responded. A fragment of 12% did not know whose 

obligation it was for assurance of the period that legal disputes took. To different respondents, 

It was the backer and the police that decided the term of cases for me starting as far as possible 
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(Riley, Prenzler, and McKillop, 2020). The disappointment among the respondents was the focal 

point of the suggestion for ADR. The reality of the question on maltreatment of the office by 

judges was a key variable for the proposals for ADR (Genn, Riahi, and Pleming, 2013). How 

much cash and time involved ensured the requirement for ADR. The superfluous severe, 

inflexible principles of the legal executive being followed supposedly was an obstruction 

towards the conveyance of cases by the prosecution, thus the requirement for ADR. There was 

a board to avoid the numerous strange cases for equity and trustworthiness to be 

accomplished. There were a few cases that the respondents suggested for ADR. Respondents, 

19% referenced minor cases, trailed by debasement cases, 12%, murder and theft cases, 10%, 

and post-political race brutality cases, 9%. Still cases, for example, protected cases, separate 

from cases, and land questions cases were suggested for ADR, each comprising 8%, 8%, and 7% 

individually. Approximately 5% each addressed the proposal of children misuse and assault, and 

joblessness cases. In any case, the viability of various kinds of mediation is firmly connected 

with the specific elements of the clashes. 

4.3 The Views On Mediation As An Alternative Method To Dispute Resolution  

The review reasons that there were a few alternative strategies for the question goal, 

like an exchange, placation, discretion, and mediation. Also, peaceful show, however much the 

various idea of questions like the break of agreement. For the unsettled debates, family and 

land questions, and orientation imbalance, which the residents had embraced. Further 

advances were taken; counsel to the gatherings to seek help from the applicable specialists, an 

additional opportunity for the cases to continue, and energetic and wide conferences. It tends 

to be closed from the discoveries that the significant period that legal disputes took before 

their decision was significant because of debasement. Unfortunate behaviour of the appointed 

authorities. Contribution of judges in legislative issues and maltreatment of office by judges, as 

well as less appointed authorities when contrasted with the many court cases, absence of 

proof, and the idea of the common case. Execution of intervention was more powerful than the 
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suit, particularly because of its effortlessness, less expense included, less tedious and advanced 

harmony. 

4.4 Integration Of Mediation As An Alternative Dispute Resolution In Judicial System 

The inadequacy of awareness of introducing alternative dispute resolution in Case 

Management in Dublin, Ireland, by the proposed amendments as a way of resolving disputes 

led to the emergence of opinions and views that mediation was to be made the voluntary 

prospect of conflict resolution (Carnevale, 2014). The study's conclusion on the duration of civil 

cases or delayed resolving of the problems was that it took six years for a case to be solved, and 

more costs were incurred throughout the process. Unfairness, injustice and corruption among 

the judges and inadequate reforms in the law courts are the main consequences or 

disadvantages of the dissatisfaction with the results of many court cases in Ireland (De Palo, 

Giuseppe and D’Urso, 2016). The dissatisfaction, as a result, facilitated the recommendation of 

an alternative dispute. 

5.4 Conclusion 

Mediation is viewed as a social practice that is not within the legal system. Any legal 

measures do not restrict it. This dissertation has focused on examining the extent to which 

mediation as a form of ADR has been integrated into Ireland institutions, organisations and 

individuals in dispute resolution. Although much remains to be done with the trends and 

familiarity organisations and individuals are getting with mediation, it is obvious that most 

dispute resolution processes will be undertaken through mediation shortly. With the 

establishment of the mediation directive, legal systems today have are integrating legal 

practices of mediation. Research is being done to identify and interpret principles that form the 

basis of mediation, which can make it applicable in the legal system. This is exemplified in the 

discussion of civil and commercial mediation discussed in this dissertation (Deason, 2015). The 

question of the neutrality of the mediator and the issue of power imbalances between the 
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parties having dispute have been highlighted as critical areas of concern around mediation by 

many critics. 

Mediation plays the same role as the legal system. It helps in the canalisation of conflict, 

and the success of the mediation process brings a settlement that conflicting parties support 

(Carnevale, 2014). Therefore, this method or approach should not be overlooked. For instance, 

civil and commercial radiation mechanisms use the same methods as those used in the legal 

process (Deason, 2015). First, it leads to an agreed decision, and secondly, it follows a rational 

process that gives a legitimate outcome. 

Furthermore, mediation has several approaches, such as facilitative, evaluative and 

transformative. As discussed in this paper, the choice of using a certain approach depends on 

the mediator or the participants or the nature of the case or dispute. However, it is 

recommendable that both parties and the mediator come to a consensus on the approach they 

will use. This is important to ensure the principle of fairness is adhered to as required in the 

dispute resolution process. 

This paper has also compared how mediation is applied in different jurisdictions, such as 

Ireland. It is apparent that Ireland is doing much better than us as far as conflict resolution and 

mediation are concerned. Today society is changing and growing rapidly; people are becoming 

more educated and informed. We have become more civilised and prefer public-initiated 

programs and approaches to conflict resolution. Therefore, mediation is gaining popularity as a 

process that involves people in coming up with means of solving disputes. The decline of trade 

unions also encourages a move towards more individualised dispute resolution processes such 

as mediation. For instance, the US encourages and promotes organisational-based dispute and 

conflict resolution approaches in the workplace (Carnevale, 2014). This motivates us as a 

country to also incorporate and integrate this approach in all sectors of our country. 

As an integrated approach to dispute resolution, medication comes with many benefits 

such as cost efficiency, flexibility, transparency, confidentiality and empowerment, especially 
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when applied to transformative mediation (De Palo et al., 2011). In the legal system, the 

volume of cases courts deal with is increasing consecutively. Lengthy proceedings in court and 

high costs are hindering access to justice. However, alternative dispute resolution approaches 

such as mediation have brought a solution and an antidote to this problem (Teague et al., 

2020). Opponents of mediation ought to have a broader look into mediation to understand its 

potentiality in solving disputes instead of just referring to it as soft justice. Law Reforms 

Commission supports the European Union that mediation as an ADR method forms an critical 

part of policies geared towards access to justice (Teague et al., 2020). It complements the 

judicial procedures even better as it allows dialogue between the conflicting parties, which was 

not happening before (Carnevale, 2014). Mediation can substantially improve the legal in 

commercial sectors in Ireland. The use of mediation in the country can relieve the courts of the 

overwhelming burden of caseloads they are currently dealing with. Finally, mediation has 

proven to be an efficient and effective approach to solving problems. 

6.0 Recommendations  

6.1 Government 

The Irish government is supposed to come up with new legislative measures that will aid 

in the adoption of policies for the alternative methods of dispute resolution, including 

conciliation at the traditional peaceful demonstration negotiation and mediation, thus helping 

the resolve the various disputes with their nature and thereby minimising congestion in the law 

courts (McGuinness, 2016). To resolve the menace of a long time taken by the court to 

conclude the cases, there is a need for the Chief Justice to add more judges and advocates and 

the court's system. The police have also been involved in this prolonged dispute for their 

shoddy work, and this should be discouraged, and recruitment of advocates and lawyers who 

act as prosecutors should take its course (Riley, Prenzler, and McKillop, 2020). 



 
 

54 
 

6.2 Civil Society Organisations 

It is recommended that the civil society conduct a dry where next campaigns across 

Ireland to ensure that citizens and the related institutions know the merits and demerits of ADR 

and litigations. Regarding gross corruption and misconduct from judges and magistrates, social 

judges included in politics should be reported to civil society organizations, and strict measures 

should be taken against them. It will also be effective to carry out his campaign on proposed 

amendments introducing ADR and Case Management in Ireland while including local councils, 

the government and churches. 

6.3 Local Community 

The local communities, including the authorities, as opposed to applying ADR methods, 

especially mediation, have their daily conflict resolution style as they are the closest to the 

community member (Genn, Riahi, and Pleming, 2013). This will be regarded as a better way of 

propagating the method and reducing the bureaucracy that the local authorities of the 

notorious. 

6.4 International Community 

It would be effective for the international community to insert more pressure on the 

government and ensure that the proposed essential institutional reforms in the judiciary 

systems and the police body would lead to the culmination and restoration of the citizen's 

confidence in the least two institutions of the society (Akhtar, 2019). This will lead to dealing 

with the previous impunities that would eliminate the possibilities of community chaos. 

6.5 General Recommendations 

The current civil justice systems have been failing to meet the needs of all Irish citizens 

and consequently has been increased the chances of losing confidence, thus leading to the 

satisfaction on how the courts or judiciary systems of been running and resolving disputes. It 
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will be essential to reform the judicial systems and administrations to enhance the 

effectiveness and efficiency of law services across Ireland. 

 

6.6 Future Recommendations 

Presently there has been an upsurge of international interest in alternative dispute 

resolution approaches such as mediation (Akhtar, 2019). Mediation is in use in Anglo American 

countries and European countries particularly Ireland.  South America, Africa and Asia have not 

been left behind. An EU directive so they not mint of mediation act in Ireland in 2017. That 

clearly defines a Statutory framework purpose to advance the use of alternative dispute 

resolution remediation as the most efficient and cost-effective approach to the normal court 

proceedings (Teague et al., 2020). Statistics have shown that meditation has a success rate of 

65% - 80%. Litigation has become a slow expensive and unproductive approach dispute 

resolution. Following a review of methods of dispute resolutions in 2018 the EU issued an order 

on mediation that had to be applied in civil and commercial matters (EU Mediation Directive 

2008/52/EC) this move was made to bring together dispute resolution procedures and 

approaches within European Union. the mediation act in Ireland came into force on 1st January 

2018. Consequently, commercial mediation reports proposed by Irish commercial mediation 

Association ICMA have shown that 65% of cases referred to by Irish commercial court had a 

successful settlement (Deason, 2015). Moreover, the report showed a success rate of 70% over 

the last the last 3 years. However, the report showed that commercial cases is being handled in 

other jurisdictions such as US and UK Ireland had a much lower volumes and the success rate of 

those cases were up to 80%. 

Outside of United States, Ireland is the most litigious jurisdiction. Taking into 

consideration decide of our country and the inadequate resources caused by is economically 

difficult periods there's no doubt that litigation is a very expensive process. There is need for 

the Irish Court system to adopt alternative methods. The available resources are not enough to 
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say the current workload of cases. Whereas the government is aiming to ensure where is 

accessibility of Justice the same as being undermined keeping in mind that Justice delayed is 

Justice denied. In Ireland an average case can take more than a year to be decided and all 

family clients are warned of lengthy hearings. Civil courts in Ireland are already overwhelmed 

by huge workloads. The country admits that there are many advantages when the mediation is 

engaged to settle disputes. Currently many judges in the country are there monthly supporting 

and promoting mediation and other forms of ADR with the aim of unclogging the backlog in the 

system (Akhtar, 2019). They are confident with the use of the ADR because it has been 

successful in other jurisdictions in other countries (Genn, Riahi, and Pleming, 2013). Alternative 

dispute resolution levels benefit not only the parties involved but also the legal system and the 

society in general 

Mediation and conciliation are most of the time used interchangeably (McGuinness, 

2016). However, in its recent report, Law Reform Commission stated that ADR should not be 

used interchangeably since they are two different processes. Conciliation method is mostly 

used in labor relation Commission and in the construction sector (Spillane et al., 2016). in the 

event there is failure to reach an agreed settlement The conciliator gives his or her professional 

opinion on the way forward or on the best solution to the issues at hand. Justice and law 

reform ministry has introduced a proposition in the High Court rules that promotes mediation 

and conciliation (McGuinness, 2016). It has specified that failure to participate in mediation or 

conciliation may be regarded when cost is considered (De Palo et al., 2011). This is a deliberate 

action to discourage litigation. Parties are more comfortable Solutions that have a mutual 

agreement than a solution that has been imposed by a third-party. It is therefore important to 

introduce this process is at the earliest stages of the disputes. For instance, mediation has-been 

successfully applied in large commercial like Ireland's National Asset Management Agency 

(NAMA). 
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In the construction sector the government developed from in 2007 on rules Concerning 

public construction projects (Spillane et al., 2016). Since construction projects take a long time 

to be completed my end up having Cause three breaches of contracts. Consequently, the public 

works contracts who introduced to increase certainty and now it is a must for public funded 

construction projects to incorporate it in their processes (Spillane et al., 2016). in the event 

search cases appear Mediation is proposed as the best method to be used. Many commercial 

cases in Ireland have shown a preference 2 mediation processes. After a case has been 

successful judges in courts require that the mediator has to provide a report of their findings in 

relation to the case. In addition, mediation is also being used in the healthcare system in 

Ireland. Cases involving medical negligence in the recent years have been on rise. Law reform 

commission has the offer suggested ways that can be applied to serve dispute rising in this 

area. For instance, it has been estimated that 1500 people die in Ireland due to medical errors 

by medical professionals. Consequently, clients seek for compensation and in such a case 

mediation can be used. Today, modern healthcare issues and problems are being reduced and 

solved through the use of mediation process.  
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